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NOW READY 


The Installation and Operation 
of 
A Perpetual Cost Analysis System 


for the Medium Sized Bank 





By Clarence A. Scriver 
Assistant Vice President, The First National Bank of Glen Falls, N. Y. 





If you will sign and mail today the coupon below we will send 
you on approval at our risk a copy of this new book which is de- 
signed to help the medium sized bank to know its costs. 

Increased competition in business has for years decreased the 
margin of profit to a point where it has become absolutely essential 
that a business know its costs if it is to remain in existence. 

For years banks have become more and more insistent that 
their borrowing customers should operate under the most up-to- 
date methods including the installation of satisfactory cost ac- 
counting procedure. 

In spite of this banks have done little to set up cost-finding 
systems of their own in order to determine their own inefficiencies 
and correct inadequate charges. 

This book tells how to set up and operate a perpetual or month- 
ly cost accounting system which may be used constantly by bank 
management to determine policies and fix charges that will en- 
able the bank to operate profitably in spite of changing circum- 
stances. 

Mail the coupon TODAY to be sure of your inspection copy. 





Bankers Publishing Company 


465 Main Street, 
Cambridge, Mass. 


Please send me on approval a copy of ‘““The Installation and Opera- 
tion of a Perpetual Cost Analysis System for the Medium Sized 
Bank.” At the end of 5 days we will remit $3.50 or return the book. 
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NATIONAL BANK 
OF DETROIT 


DETROIT, MICHIGAN 
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STATEMENT OF CONDITION DECEMBER 31, 1946 


RESOURCES 

Cash on Hand and Due from 

Other Banks > 8 $ 263,760,708.06 
United States Government Securities 632,488,213.07 
Stock of the Federal Reserve Bank 1,455,000.00 
Other Securities . . 57,958,543.50 
Loans: 

Loans and Discounts . . $ 163,350,621.74 

Real Estate Mortgages : 40,957,958.24 204,308,579.98 
Branch Buildings and Leasehold 

Improvements. ? 1,224,600.24 
Accrued Income Receivable _.. 2,915,421.45 
Customers’ Liability on 

Acceptances and Letters of Credit 4,781,210.87 
$1,168,892,277.17 


LIABILITIES 
Deposits: 


Commercial, Bank and Savings $1,029,559,055.76 

United States Government 32,224,429.75 

Other Public Deposits ; 33,578,310.21 $1,095,361,795.72 
Accrued Expenses and Taxes Payable 1,758,474.63 
Income Collected—Unearned . 470,390.09 
Common Stock Dividend No. 25, 

Payable February 1, 1947 812,500.00 
Acceptances and Letters of Credit 4,781,210.87 
Reserves 4,746,711.32 
Preferred Stock 8,500,000.00 
Common Capital Funds: 

Common Stock . : . $  12,500,000.00 

Surplus % : : 27,500,000.00 

Undivided Profits ; f 3,961,194.54 

Reserve for Retirement ; 

of Preferred Stock : 8,500,000.00 52,461,194.54 
$1,168,892,277.17 


United States Government Securities carried at $64,272,240.08 in the foregoing state- 
ment are pledged to secure public deposits, including deposits of $18,165,266.40 of the 
Treasurer-State of Michigan, and for other purposes required by law. 
TRUST DEPARTMENT 
This bank acts as Trustee, Executor and Corporate Agent 


Member Federal Deposit Insurance Corporation 
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Condensed Statement of Condition as of December 31, 1946 


Including Domestic and Foreign Branches But Not Including 
The Affiliated City Bank Farmers Trust Company 


(Jn Dollars Only—Cents Omitted) 
ASSETS 





Cash and Due from Banks and Bankers............... $1,296,000,976 
United States Government Obligations (Direct or Fully 

IE a ott Ne ec, She bie is e's 6 6.08 2,188,205,130 
Obligations of Other Federal Agencies................. 35,353,712 
State and Municipal Securities.................00000. 186,734,856 
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Loans, Discounts, and Bankers’ Acceptances........... 1,093,944,555 
Real Estate Loans and Securities... ...........00ee005 3,346,134 
Customers’ Liability for Acceptances...............4+. 12,759,386 
Stock in Federal Reserve Bank. ...............0.s000. 6,900,000 
Ownership of International Banking Corporation....... 7,000,000 
I Pe ee Ete Gas o io win son's 455 wo 4.00.4 06 29,280,431 
Items in Transit with Branches. ............--ssce00. 15,021,205 
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Includes United States War 

Loan Deposit $98,257,569) 
Liability on Acceptances and Bills........ $ 15,975,382 

Less: Own Acceptances in Portfolio. .... 2,193,999 13,781,383 
Reserves for: 

Unearned Discount and Other Unearned Income..... 4,147,064 

Interest, Taxes, Other Accrued Expenses, etc........ 31,520,002 
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Bank Guaranteeing Endorsements Which Were Forged 
Held Liable 


The negligence on the part of the drawer of a check in 
issuing the check is not available as a defense to a bank, which 
collects the check on a forgery of the payee’s endorsement, 
in an action by the drawee bank against the collecting bank to 
recover the amount of the check. The negligence of the drawer 
is immaterial unless it is such as directly or proximately af- 
fects the conduct of the bank in the performance of its duties. 
United States v. Mercantile National Bank at Dallas, U. S. 
District Court, Louisiana, 67 Fed. Supp. 759. 

In the instant case Bertha Smith posed as Beulah Mitchell 
Gibbs, unremarried widow of Ben Gibbs, Jr., and made an 
application to the Veterans’ Administration, which was 
approved. The checks were made payable to “Mrs. Beulah 
Mitchell Gibbs as the unremarried widow of Ben Gibbs, Jr., 
1224 Taylor Street, Shreveport, Louisiana” appearing in four 
successive lines. This payee was legally due the money. 
Bertha Smith endorsed four checks of $25, signing with her 
mark, with two witnesses with given addresses, as “Beulah 
Mitchell Gibbs.” A large check of $5,875.she signed again 
by mark with two witnesses with addresses, but there was the 
language added below the name: “as the unremarried widow 
of Ben Gibbs, Jr., 1224 Taylor Street, Shreveport, Louisi- 
ana.” 

The checks were cashed at the Continental American Bank 
and Trust Company at Shreveport by Bertha Smith, and this 
bank then forwarded them for collection, after guaranteeing 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 552. 
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the endorsements, to the Mercantile National Bank of Dallas, 
Texas, which in turn received the money from the Govern- 
ment, through the Federal Reserve Bank of Dallas, Texas. 
The contention of the defendant is that the Administration 
was dealing with the flesh and blood person, Bertha Smith, 
and intended to approve the application of that person with 
whom it was dealing; that the checks were delivered to that 
identical person, who cashed them at the bank; that the mis- 
take was made in the first instance by the Government itself. 
It was held that the bank that guaranteed such indorse- 
ments was liable to the United States, since the endorsements 
were forgeries and alleged negligence in issuing the checks 
was no defense. The statute limiting the time for bringing 
action by the Government to enforce liability arising out of 
the forgery was held remedial in character and retroactive. 
In its opinion, the court said: 


Defendant maintains that the cases we use as deciding the instant 
case, to-wit: National Metropolitan Bank v. United States, 823 U. S. 
454, 65 S. Ct. 854, 89 L.Ed. 383, 386, Clearfield Trust Co. v. United 
States, 8318 U. S. 363, 744, 68 S.Ct. 573, 87 L.Ed. 838, and United 
States v. National Exchange Bank, 214 U.S. 302, 29 S.Ct. 665, 58 
L.Ed. 1006, 16 Ann.Cas. 1184, are not controlling; that the con- 
trolling case is United States v. First National Bank, Albuquerque, 
N. M., 10 Cir., 181 F.2d 985, 1942, writ of certiorari denied 818 
U.S. 774, 68 S. Ct. 830, 87 L.Ed. 1144. 

The New Mexico case is not mentioned in the numerous cases 
cited in the Clearfield Trust Company and the National Metropolitan 
Bank cases; it could not be mentioned in the National Exchange 
Bank case because this case was much earlier, in 1909. The New 
Mexico case was not cited in the briefs of either side in the National 
Metropolitan Bank case. We have it from counsel by letter that 
the New Mexico case was not even orally discussed before the Supreme 
Court. Grant all this—it does not make of the New Mexico case a 
rule separate and apart, as we shall now show. 

The New Mexico case, because a certiorari was denied in it, does 
not achieve parity of consideration with the three cases we cite as 
controlling, for from the case of Atlantic Coast Line R. Co. v. Powe, 
288 U.S. 401, 51 S.Ct. 498, 499, 75 L.Ed. 1142, we have: “It is | 
urged that a certiorari was denied (269 U.S. 578, 46 S.Ct. 104, '70 
L.Ed. 422) in Central of Georgia Ry. Co. v. Davis, 5 Cir., 7 F.2d 
269, which seemed to qualify the doctrine of the Berkshire Case 
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[Southern Pacific Co. v. Berkshire, 254 U.S. 415, 41 S.Ct. 162, 65 
L.Ed. 885]. But ‘The denial of a writ of certiorari imports no 
expression of opinion upon the merits of the case, as the bar has been 
told many times.’ United States v. Carver, 260 U.S. 482, 490, 43 
S.Ct. 181, 67 L.Ed. 861.” 

Moreover, the Supreme Court has finally and definitely held that 
the drawer of a check is under no duty to a cashing or presenting 
bank to exercise diligence in the issuance thereof, such that no pos- 
sible mistake may occur or that no negligence of any kind may exist. 
In the instant case, the check was issued conformably to law, and 
payable to the right person, Beulah Mitchell Gibbs. To rule that 
the drawer should have gone further and discovered that Bertha 
Smith, the forger, was not Beulah Mitchell Gibbs is not the law. 
Counsel for the defendant says there is no forgery in the instant case; 
what else can the signing by Bertha Smith of Beulah Mitchell Gibbs’ 
name when collecting the check at the bank’s window, be but for- 
gery? 

Grant that the Governmental agency may be misled and tricked; 
but does that annul its right to depend upon the guarantee by the 
cashing bank when its warranty on the back of the check in the lan- 
guage “All prior endorsements guaranteed” is untrue? 

The specifications of error in the two cases (Clearfield Trust Com- 
pany Case and the Njational Metropolitan Bank Case) upon which 
we rely cover fully and clearly the principle of the instant case. The 
fact that the New Mexico case was omitted, in briefs submitted as 
well as in oral argument, and in the opinions of the two Supreme 
Court cases, supra, does in no way leave an opening for us to make 
an exception of the instant case. The three cases we cite hold that 
by the Federal rule and the overwhelming weight of State authority, 
the drawer-drawee owes no duty to a presenting bank to discover 
forgery of the payee’s endorsement. 

Nor do the facts of the instant case permit us to take it from 
the rule; the Supreme Court reviewed the National Metropolitan 
Bank case because of the divergence of it in the Circuit Court, 79 
U.S. App.D.C. 54, 142 F.2d 474, and the case of United States 
y. First National Bank of Chicago, 7 Cir., 188 F.2d 681. But this 
latter case has the same facts practically as the instant case. 

The National Metropolitan case, supra, 65 S.Ct. at page 355, 
says: “Only recently, in Clearfield Trust Co. v. United States, 318 
U.S. 8638, 68 S.Ct. 578, 87 L.Ed. 838, we had occasion to consider 
rights and liabilities of the government which stem from the issuance 
and circulation of its commercial paper. Our conclusion was that 
legal questions involved in controversies over such commercial papers 
are to be resolved by the application of federal rather than local 
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law and that, in the absence of an applicable Act of Congress federal 
courts must fashion the governing rules. Some of the questions 
petitioner argues here are foreclosed by the Clearfield decision. There 
we held that presentation of a government check to it for payment 
with an express guaranty of prior endorsements amounts to a war- 
ranty that the signature of the payee was not forged, but genuine. 
Breach of that warranty, we said, by presenting a check on which 
the payee’s signature is a forgery, gives the government a right to 
recover from the guarantor when payment is made. The checks in 
the instant case were presented to the government by the bank bear- 
ing forged endorsements of the payee’s name, and a specific guaranty 
by the bank. Under the Clearfield rule, therefore, the government 
should recover, unless other principles here invoked exempt it from 


liability.” 
This we must obey; so this phase of the motion of the defendant 
for a summary judgment fails. 


The second phase of the motion for a summary judgment by the 
defendant is in the following language: “2. That this claim is 
barred, insofar as it is founded upon the check for $5,875.00, for the 
reason that no proceeding was commenced thereon within six years 
after the presentation of the same to the Treasurer of the United 
States, and no notice of the claim was given within that period to this 
defendant.” 


The items of evidence in support of the motion are: 


(a) An affidavit by the assistant cashier of the defendant substan- 
tially asserting that Bertha Smith posed as Beulah Mitchell Gibbs 
in making application to the Veterans Administration as the unremar- 
ried widow of Ben Gibbs, Jr.; that the Administration accepted 
Bertha Smith as Beulah Gibbs and delivered to her, made payable, 
however, to the order of Beulah Mitchell Gibbs, the five checks at 
issue; that Bertha Smith in person posing as Beulah Mitchell Gibbs, 
collected the checks at the defendant’s bank, endorsing the checks as 
Beulah Mitchell Gibbs. 


(b) A letter, dated May 29, 1944, by the assistant cashier of the 
Federal Reserve Bank to the Mercantile National Bank, Dallas, Texas, 
advising that there was before the General Accounting Office, Wash- 
ington, D. C. “a matter involving the wrongful negotiation of the 
checks described below:” (and here is given the detailed description 
of the five checks), and the letter then closing with the following two 


paragraphs: 


“An investigation by the Veterans Administration disclosed that 


the checks were issued on a fraudulent application by Bertha Smith 
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posing as Beulah Mitchell Gibbs and that she received and negotiated 
the checks in question. You are requested to advise your endorser of 
the improper negotiation. 

“Since the involved checks and related papers are being trans- 
mitted to the Treasurer of the United States for reclamation, any 
information you may be able to obtain relative to their negotiation 
will be appreciated.” 

The other evidence used by the defendant is gleaned from the re- 
cord: fs 

(1) That the five checks were paid by the Federal Reserve Bank 
to the Mercantile National Bank at Dallas between the dates of May 
25, 1938 (the $5,875.00 check) and October 1, 1938 (the last of 
the four $25 checks). Also, all that the checks indicate, physically, 
such as date of issuance, of payment, etc. 


(2) That plaintiff’s suit was filed May 16, 1946. 


Then, of course, movant in support of this phase of its motion 
for summary judgment refers to Section 1, Act of March 6, 1946, 
Public 808, 79th Congress, 31 U.S.C.A. §§ 129-131, reading as fol- 
lows: “No proceeding in any court shall be brought . .. by any 
agency or official of the United States to enforce the liability of any 
endorser, transferor, or depositary, or financial agent, arising out of 
a forged or unauthorized signature or endorsement upon or alteration 
of any check, checks, warrant, or warrants issued by the Secretary 
of the Treasury, the Postmaster General, the Treasurer and Assistant 
Treasurers of the United States, or by disbursing officers and agents 
of the United States, unless such proceeding is commenced within 
six years after the presentation to the Treasurer of the United States 
or other drawee of such issued checks or warrants for payments of 
such check, checks, warrant, or warrants, or unless within that period 
written notice shall have been given by the United States or an agency 
thereof to such endorser, transferor, or depositary, or financial agent 
of a claim on account of such liability. Unless a court proceeding 
shall have been brought or such notice given within the period pre- 
scribed herein, any claim against such endorser, transferor, or deposi- 
tary, or financial agent on account of such liability shall be forever 
barred: Provided, That in connection with any claim presented to the 
General Accounting Office within the time limitation prescribed by 
section 2 of the Act of June 22, 1926 (44 Stat. 76; U.S.C., title 31, 
sec. 122), the period within which such a proceeding may be brought 
or such notice given shall be extended by an additional one hundred 
and eighty days, and unless such notice shall be given or a court pro- 
ceeding brought within such extended period any claim against such 








6 THE BANKING LAW JOURNAL 


endorser, transferor, depositary, or financial agent on account of such 
liability shall be forever barred.” 


“As a general rule—a fundamental rule for the construction of 
statutes— statutes of limitations will not be given a retroactive effect, 
unless it clearly appears that the Legislature so intended.” Limita- 
tions of Actions, 37 C.J. § 10, page 691. 


The statute we are to interpret is specific in its application and 
relates only to actions by the Government under special conditions. 

The statute is remedial in character; House Report No. 101, Feb- 
ruary, 1946, calls it “ameliorative legislation.” It is a command 
of the Congress to its agencies and officers in the clear opening lan- 
guage: “Nilo proceeding in any court shall be brought in the United 
States or by any agency or official.” 


The following language is taken from a House Report on the Act: 
“When it is considered that the policy of terminating liability on 
claims by the Government against individuals and corporations has 
been established in the tax laws—26 U.S.C. §§ 275-277, 26 U.S.C.A. 
Int.Rev.Code, §§ 275-277—and as to sureties on the bonds of dis- 
bursing officers (usually corporate sureties receiving commensurate 
compensation for the risk of loss involved) —6 U.S.C. § 5, 6 U.S.C.A. 
§ 5—the committee feel it is fair and reasonable that such policy 
be extended to relieve banks, merchants and others from liabilities 
incidentally assumed in the encashment of Government checks or war- 
rants.” 

The Report further says: “In recent years large numbers of 
Government checks have issued to payees who after the termination 
of the war will return to or move to localities other than where the 
checks were cashed. With the passage of time such payees will be- 
come increasingly difficult to locate. Likewise, merchants and others 
through whom the checks have passed may either no longer be 
available to the banks or for various other reasons may be in such 
position as to render whatever right of redress the banks may have 
against such individuals of no practical value.” 


The language of the act does not say that after the passage of 
six years from the date of its enactment “no proceeding in any court 
shall be brought,” etc. ‘The practical necessity of the measure is 
to protect the banks of the nation which have engaged so helpfully 
in the Government achieving quick and immediate payment. We can- 
not discern any motive from the circumstances, nor any language 
in the Act that would give it merely a prospective effect; we do be- 
lieve the Act, from ite language, and from its necessarily remedial 
character, to be retroactive. 

It would seem that as the Supreme Court held the banks more 
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strictly on their guarantee of prior endorsements (Clearfield case— 
March 1, 1943), the Congress fixed a limit on the time of their: ac- 
countability, (Public Law 808—March 6, 1946). 

Granting the Act to be retroactive, it has only effect as to the 
check of $5,875—based upon a lapse of six years between the date 
of filing of the suit May 16, 1946, and of payment by the Treasurer 
of the United States May 25, 1938, eight years “after the presenta- 
tion to the Treasurer of the United States.” 

But what about'the latter part of Section 1 of the Act, making a 
particular exception to liability being forever barred? ‘Provided, 
That in connection with any claim presented to the General Account- 
ing Office within the time limitation prescribed by section 2 of the 
Act of June 22, 1926 (44 Stat. 76; U.S.C. title 31, sec. 122), the 
period within which such a proceeding may be brought or such notice 
given shall be extended by an additional one hundred and eighty days, 
and unless such notice shall be given or a court proceeding brought 
within such extended period any claim against such endorser, trans- 
feror, depositary, or financial agent on account of such liability shall 
be forever barred.” 

And Section 2, 44 Stat. 761, June 22, 1926, 31 U.S.C.A. § 122, 
reads as follows: “All claims on account of any check, checks, war- 
rant, or warrants appearing to have been paid shall be barred if not 
presented to the General Accounting Office within six years after the 
date of issuance of the check, checks, warrant, or warrants involved.” 

There is no reference by either side as to whether or not there is 
“connection with any claim presented to the General Accounting 
Office,” and if connected, to the date on which the claim was presented 
to the General Accounting Office, etc. We are unable to tell whether 
or not this provision be applicable for the want of facts. Who had 
the burden of furnishing these facts? Obviously, the one who made 
the motion for a summary judgment. 

The plaintiff in its complaint asserts a claim upon which relief 
may be had and remains in court without having to show that the 
defendant is unable to file a plea as to the limitation of the action by 
time. The plea of the limitation of the action is personal to the 
defendant—discretionary with it. So, it follows that it is the full 
burden of the defendant bank in this case to show that pilaintiff’s 
claim does not prevail because it is barred by limitation of time. 

We believe Federal Rules of Civil Procedure, Rule 56, 28 U.S.C.A. 
following section '728c (Summary Judgment) particularly subsection 
(c) thereof, will uphold our view in the language “show that, except 
as to the amount of damages, there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as 
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a matter of law.” As we see it, there is want of the material fact as 
to whether or not the General Accounting Office had anything to do 
with this claim, and if it did, on what date. 

The letter of the Federal Reserve Bank “advising that there was 
before the General Accounting Office” the wrongful negotiation of the 
instant check is dated May 29, 1944; payment of the check by the 
Treasurer was on May 25, 1938; this would give the six years by 
three days; but the check likely was “presented to the General 
Accounting Office” before the date of this letter. 

Moreover, under Section 122 it is “within six years after the date 
of issuance of the check.” The date of the check is May 20, 1938; 
comparing that date to the date of the letter, May 29, 1944, would 
again make the six years—but how long before the letter was written 
was the claim actually presented to the General Accounting Office? 
We do not have this in the record. 

We have noted that in Section 1 of the Act of March 6, 1946, the 
time is six years, and that in Section 2 of the Act of June 22, 1926, 
the period is again six years, and it might be argued that both periods 
of six years, running concurrently, have expired, and that the ex- 
tension by an additional one hundred and eighty days is certainly 
covered by the period of time between the six years in the actual 
statutory requirement and the actual lapse of eight years, but, as 
shown in the previous paragraph, we are unable to make ourselves 
clear—and the burden of clarification is upon the proponent of the 
motion for summary judgment. 

Accordingly, we overrule the motion for summary judgment on 
this second phase, with the right, however, to defendant (movant in 
the motion) of amplifying (if it wishes and can) the factual basis for 
its motion for summary judgment. 

Judgment will be signed in keeping with the whole opinion. 


————EEEEEes 


Alternate Payee of Time Deposit Certificate Not 
Entitled to Proceeds Upon Death of Payee 


‘ Decedent intestate, prior to his death, purchased a time 
deposit certificate described as follows: “This certifies that 
Will J. Jackson has deposited with the First National Bank 
of Bellville 4400 Dol’s 00 Cents. Dollars $4400.00, payable 
to order of himself or Maggie Reese in current funds on the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1446. 
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return of this certificate properly indorsed, 6 months after 
date with interest at the rate of 1 per cent annum. No interest 
after maturity.” A short time prior to the maturity date of 
the certificate, decedent, named as payee therein, died intes- 
tate, and conflicting claims were made by heirs of decedent’s 
estate and the daughter named as alternate payee of certi- 
ficate. 

It is held that daughter is not entitled to proceeds of cer- 
tificate; it passes as part of decedent’s estate to his heirs, 
subject to administration, under the laws of descent and 
distribution. The certificate is a negotiable certificate of de- 
posit containing the standard language of a negotiable certi- 
ficate, and is free of ambiguity. It was issued by the bank to 
decedent upon the consideration named therein being paid 
out of money belonging to him. It contains no expression 
making it payable to the daughter on the death of decedent 
to change the clearly expressed obligation of the bank to pay 
the same to the legal holder in due course. This was decided 
recently in the case of Reese v. First National Bank of Bell- 
ville, Court of Civil Appeals, Texas, 196 S. W. Rep. (2d) 48. 

The court in its opinion stated: 


This proceeding was originated below by the First National Bank 
of Bellville as a stakeholder’s suit to have it judicially determined to 
whom the bank was legally bound to pay the following described 
time deposit certificate: 


“Bellville, Texas, September 9, 1944, No. 5333. 

“This certifies that Will J. Jackson has deposited with the First 
National Bank of Bellville 4400 Dol’s 00 Cents. Dollars $4400.00, 
payable to order of himself or Maggie Reese in current funds on the 
return of this certificate properly indorsed, 6 months after date with 
interest at the rate of 1 per cent per annum. No interest after 
maturity.” (Signed) “H. O. Fisher, V. P. and Cashier.” 


A short time prior to the maturity date of the certificate the said 
Will J. Jackson, named as a payee therein, died intestate, and his 
heirs were named by the bank as those who were urging conflicting 
claims to the fund. 

Appellant, Maggie Reese, who was one of the surviving children 
of Will J. Jackson, and who is named as alternative payee in the 
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certificate, filed her answer asserting that she was the exclusive owner 
of the certificate and possessed the sole right by the express terms 
thereof to receive payment thereof; and filed a cross complaint against 
the other claimants who are named in the bank’s bill of interpleader. 
In the alternative she pled that, if she was not entitled by the ex- 
press terms of the certificate to receive payment thereof as being the 
only surviving payee, then the said Jackson and the bank, at the 
time of making the contract which culminated in the certificate, had 
mutually agreed that the interest bearing deposit was made upon the 
positive and distinct understanding that if the said Jackson died 
before it was paid to him, the same was to be paid to appellant, 
Maggie Reese. She asked in her pleading that the court reform the 
certificate to make it speak such mutual understanding and agree- 
ment. And in her pleading she called upon the bank “to confess and 
admit” that the true understanding and agreement which the drafts- 
men of the certificate had attempted to embody therein was that 
the deposit should, in case of the said Jackson’s death, be paid to 
appellant. 

The appellees were the heirs of Will J. Jackson (other than appel- 
lant Maggie Reese), and it is sufficient to say of the allegations of 
their pleading that they claimed ownership of the fund in question as 
forming a part of the said Jackson’s estate to which they succeeded 
under the laws of descent and distribution. 

By supplemental petition the bank “confessed and admitted” the 
matters which appellant had in her pleadings so requested that it 
do. 

Trial was before the court without a jury. Judgment was ren- 
dered that the fund be paid over to the administrator of the estate of 
Will J. Jackson, deceased, and distributed as a part of his estate 
to his heirs. From the judgment Maggie Reese alone has appealed. 

Pursuant to appellant’s request the court filed conclusions of law 
and fact, to some of which conclusions appellant objected and ex- 
cepted. But there was no objection to the court’s findings to the 
following effect, namely: 

That the money used to purchase the time deposit certificate be- 
longed to Will J. Jackson, and at the time of the purchase thereof 
same was delivered to him. ‘That he was then about 80 years old, 
and not in the best of health. That after the purchase Jackson kept 
the certificate in his exclusive possession and under his exclusive con- 
trol till he died. And there was never any kind of delivery thereof to 
Maggie Reese during his lifetime. 

The findings of fact objected to by appellant were to the following 
effect: 
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That Will J. Jackson purchased the time certificate for the bene- 
fit of himself alone. That he made Maggie Reese alternate payee 
in the certificate a matter of convenience so that she could go to the 
bank to secure funds and bring same to him as his property, if he 
should become physically unable to do so. That he did not intend 
that the time certificate should become exclusive property of Maggie 
Reese after his death, but should become the property of all his 
children. 


In response to appellant’s request for additional conclusions, the 
court found: That his original findings covered the case; that the 
evidence of the banker H. O. Fisher in regard to the intentions of 
Will J. Jackson was inadmissible; but that if it was admissible, it 
was too uncertain upon which to base a judgment that Jackson in- 
tended Maggie Reese should have the time certificate at his death, or 
to reform the instrument. That the proper legal predicate to re- 
form the instrument was not laid. 


Appellant predicates her appeal upon these points: 


I. That the certificate being payable to Will J. Jackson or Mag- 
gie Reese, or order, she was entitled to the entire proceeds by virtue 
of the certificate’s express provisions. 


II. That if not so entitled to such proceeds by the express terms 
of the certificate, then the certificate is of doubtful meaning, and 
the court erred in refusing to consider parol evidence to show the 
construction placed on the instrument by the parties themselves. 


III. That it is undisputed that, at the time the certificate was 
issued, Jackson and the Bank intended the proceeds thereof should 
belong to Maggie Reese upon the death of Jackson. Therefore, if 
appellant is not entitled to the proceeds of such certificate by virtue 
of its express provisions, then she is entitled to have the same re- 
formed so as to speak the true intent of Jackson and the bank. 

We overrule appellant’s first point. Under it appellant urges 
that the certificate by its express terms invested her with a present 
vested though defeasible right to the payment of the time deposit, 
similar to the right of a beneficiary of a life insurance policy. De- 
scribing the right of the beneficiary of a life insurance policy as 
the right of the third party for whose benefit the insurance contract 
was made, the Supreme Court, speaking through Judge Smedley, 
said in Edds v. Mitchell, Tex.Sup., 184 S.W.2d 823, 830, “If the 
policy gives the insured the power to change the beneficiary, the right 
of the beneficiary named in the policy is not indefeasible, but it is 
nevertheless a vested right” (citing authorities). The facts in the 
Edds case were that certain United States Savings Bonds were made 
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payable to a Mrs. Rhode, as the registered holder thereof, and, on 
her death, toa Mrs. Edds. Mrs. Rhode died without having delivered 
the bonds to Mrs. Edds, and it was insisted against the claim of Mrs. 
Edds to the ownership of the bonds, that such transaction was either 
a gift, to take effect at the death of Mrs. Rhode, and so invalid, 
or that the provision of the bonds making them payable to Mrs. Edds 
on the death of Mrs. Rhode, was a testamentary disposition which 
failed to comply with necessary statutory requirements. But the 
court held that the contract made by the government with Mrs. Rhode 
was a contract to pay in the event of the death of Mrs. Rhode the 
sum and interest thereon specified in the bonds to Mrs. Edds, and that 
the right thereby vested in Mrs. Edds was in every material respect 
similar to the right of a beneficiary of a life insurance policy, where 
the insured had retained the power to change the beneficiary. 


The obligation of the government under the terms of a U. S. 
Savings Bond which by its terms is made payable to a third party 
beneficiary, differs from the obligation of a bank which issues a nego- 
tiable certificate of deposit. ‘The obligation assumed by the bank 
which issues a negotiable certificate of deposit is to pay the fund 
represented by the instrument to the lawful holder of the certificate, 
whoever he may happen to be, and not necessarily to repay the 
amount deposited to the depositor.” 7 Amer-Jur., 354. The 
certificate in question is a negotiable certificate of deposit. 
It contains the standard language of a negotiable certificate, and 
is free of ambiguity. It was issued by the bank to Will J. Jackson 
upon the consideration named therein being paid out of money be- 
longing to him. It contains no expression making it payable to 
appellant on the death of Will J. Jackson to change the clearly ex- 
pressed obligation of the bank to pay the same to the legal holder 
in due course. Since Jackson died intestate, and was the legal holder 
in due course of the certificate at the time of his death, it passed as 
a part of his estate to his heirs, subject to administration, under 
the laws of descent and distribution. See Hudson v. Bradley, 176 
Ark. 853, 4 S.W.2d 534; Peterson v. Weiner, Tex.Civ.App., '71 S.W. 
2d 544. An instrument is none the less negotiable now for having an 
alternative payee. Art. 5982, Sec. 8; See 6 Tex.Jur., 630. 

What has been said about the certificate being unambiguous 
applies equally to appellant’s second point complaining that such cer- 
tificate is of doubtful meaning, etc. We overrule the second point. 

Under her third point appellant urges in the alternative that 
the court erred in refusing to reform the certificate in order to make 
it payable to appellant on Jackson’s death. 

H. O. Fisher, the vice-president and cashier of the bank, testified 
that Jackson told him to make the certificate payable to Jackson or 
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appellant, because if anything happened to Jackson he wanted appel- 
lant to have the money. The court ruled that this testimony was 
not admissible, but that if it were admissible, it was too uncertain 
to authorize the certificate being reformed so as to make it payable 
to appellant on Jackson’s death. Since the testimony was clearly 
inadmissible, we need not consider its sufficiency. The testimony afore- 
said upon its face proclaims itself to be hearsay. And, while it may 
be in the nature of res gestae, it is not competent. “It is only when 
the thing done is equivocal that it is competent to prove declarations 
accompanying it as falling within the class of res gestae.” 32 C.J.S., 
Evidence, § 407, p. 28; Hargreaves v. Keogh Storage Co., 250 Mass. 
889, 145 N.E. 456. Here “the thing done” was the purchase by 
Jackson of a negotiable certificate of deposit executed and delivered 
to him by the bank. The transaction was as free of equivocalness as 
the certificate of ambiguity. 

What has been said relative to the testimony of Mr. Fisher applies 
with equal force to the allegations of the bank’s supplemental peti- 
tion, which appellant urges made out her right to have the certificate 
reformed, so as to make it payable to her on Jackson’s death. Said 
allegations were to the effect that the bank’s officer, who drafted the 
certificate, Mr. Fisher, lacked the necessary legal learning and skill 
to reduce the true agreement of Jackson and the bank (as indicated 
above) to writing. Whether the allegations were sufficient to allege 
a mutual mistake for which a plain and unambiguous instrument 
would be reformed, we need not determine. But see Moore v. Giesecke, 
76 Tex. 548, 138 S.W. 290. Said allegations were not admissible 
against appellees on any theory. See Justin McCarty, Inc. v. Ash, 
Tex.Civ.App., 18 S.W.2d 765, ‘768. We overrule appellant’s third 
point. 


The judgment is affirmed. 


On Motion for Rehearing. 


Appellant’s position has heretofore been that the certificate of 
deposit here in question is negotiable. Now, in her motion for re- 
hearing, she changes her position “upon a more thorough search of 
the law” and concludes that the certificate of deposit is non-negotiable, 
due to the fact that it is payable in “current funds,” citing an opinion 
of the Commission of Appeals on a certified question, which opinion 
was adopted by the Supreme Court. First State Bank of Annona v. 
Hidalgo Land Co., Tex.Com.App., 268 S.W. 144, 146. 

It is true that the opinion in the cited case held that a certificate 
of deposit, which was otherwise in form negotiable, was non-nego- 
tiable where it was made payable in “current funds.” The court 
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recognized, that since the adoption of the Uniform Negotiable In- 
struments Act, the courts of other states generally held such an in- 
strument to be negotiable. But prior to the adoption of such act 
it had been settled in Texas that an instrument payable in “current 
funds” was non-negotiable, and the Supreme Court felt that the act 
did not change the law in this respect. ‘The Legislature was in 
session at the time, and the Supreme Court called the matter to the 
Legislature’s attention, and in effect recommended that subdivision 
5 of Section 6 be amended so as expressly to provide that the nego- 
tiable character of an instrument should not be affected by the fact 
that “ ‘It is payable in currency or current funds . . . The words 
“currency,” “current money” or “current funds” shall mean such cir- 
culating media as are legal tender or are lawfully and actually cir- 
culating at par with legal tender at the time and place of payment.’ ” 
But for whatever reason, no such amendment has been adopted. 

The opinion in the cited case was handed down in January, 1925. 
Since that time the Congress has abolished the distinction between 
“money” and “currency” or “current funds,” by making the circula- 
ting notes of banks, empowered to issue such notes, legal tender. 
“All coins and currencies of the United States (including Federal 
Reserve notes and circulating notes of Federal Reserve banks and 
national banking associations) heretofore or hereafter coined or is- 
sued, shall be legal tender for all debts .. .” Title 31, Chapter 9, 
Legal Tender Section 462, U.S.C.A. Since all currency or current 
funds lawfully in circulation was made legal tender in 1933, the fact 
that the certificate in question was made payable in “current Funds” 
in 1944 did not prevent it from being a negotiable instrument. In 
other words, “current funds” is now legal tender, and there is now 
no distinction between “money,” “currency” and “current funds.” 

We expressly sustained the position of appellant that the certi- 
ficate could not be held to be non-negotiable on the ground that pro- 
vision was made therein for payment to an alternative payee. And 
the appellees here never made any contention that the instrument was 
non-negotiable, but, to the contrary, their position was based through- 
out on the assumption that it was negotiable. During oral argument 
the question was put from the bench if the provision that payment 
was to be in “current funds” had any effect, and it was answered that 
such provision was standard in certificates of deposit. Appellant’s 
counsel acquiesced in such answer. We think that it comes too late 
for a party to change his position, after the judgment of the trial 
court has been affirmed, and contend for the first time on motion 
for rehearing that the instrument in question was non-negotiable for 
any reason. 

Appellant’s motion for rehearing is overruled. 
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Receiver of National Bank Restricted to State Law 
in Enforcement of Liability of Deceased Stock- 
holder’s Distributees for Assessment 


Under the National bank act, Federal Reserve Act, sec. 28, 
12 U. S. C. A. sec. 64, a stockholder of a national bank is 
responsible for the debts of the bank to the amount of the 
stock owned by him at the par value thereof in addition to 
the amount invested in such stock, and a contingent obligation 
to pay an assessment is rendered absolute from the date of. 
the assessment by the comptroller of the currency, but there 
is no federal statute making distributees of a deceased stock- 
holder of a national bank liable for the deceased stockholder’s 
default. 

Plaintiff, receiver in instant case, has only a right derived 
from the State and can enforce his claim only in conformity 
to the law of that State. Therefore plaintiff has the burden 
of proof to show compliance with state statute of limitations 
with reference to his claim against the estate of deceased stock- 
holder. In the instant case it was held that the evidence was 
insufficient to sustain plaintiff’s contention of compliance with 
state statute concerning liability of distributees of deceased 
as to property received by them from decedent’s estate, where 
plaintiff, as creditor was out of the state for a period of six 
months prior to final settlement of estate. This was decided 
in the case of Anderson v. Moser, U. S. Circuit Court of Ap- ° 
peals, Seventh Circuit, 156 Fed. Rep. (2d) 408. 

The court in its opinion stated: 


The question presented involves the right of a receiver of a national 
bank to sue distributees of a deceased stockholder of the bank with- 
out having his claim filed in the regular course of administration of 
the decedent’s estate. 

The case was tried by the court without a jury. The court made 
a number of separate findings of fact upon which he stated his 
conclusions of law. He held that the equities were with plaintiff and 
that plaintiff should recover from defendants the amounts named 
in the decree. It is from this decree that defendants appeal. 


NOTE—For similar decisions see B. L.J. Digest {Fifth Edition) § 1460. 
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On February 13, 1937, plaintiff, as receiver of the National Bank 
of Kentucky, brought this suit to recover on an assessment levied 
February 20, 1931, against stockholders in the BancoKentucky Com- 
pany. Shareholders of BancoKentucky Company have been held 
liable for the assessment. Anderson v. Abbott, 821 U.S. 349, 64 S.Ct. 
581, 88 L.Ed. 793. At the time of the assessment, Charles Schwartzel 
owned 920 shares and Margaret Schwartzel owned 2080 shares of 
BancoKentucky Company. Charles Schwartzel died May 13, 1932. 
He devised and bequeathed his entire estate to Margaret, his wife. 
His estate was settled on October 5, 1933. Margaret Schwartzel died 
May 2, 1934. Her estate was probated and settled in the Floyd 
County Circuit Court of Indiana on May 22, 1935. Defendants were 
her children and received assets from her estate. 


Under the national bank act, Federal Reserve Act, § 23, 12 U.S.C.A. 
§ 64, a stockholder of a national bank is responsible for the debts 
of the bank to the amount of the stock owned by him at the par value 
thereof in addition to the amount invested in such stock, and a con- 
tingent obligation to pay an assessment is rendered absolute from 
the date of the assessment by the Comptroller of the Currency, Pufahl 
v. Estate of Parks, 299 U.S. 217, 57 S.Ct. 151, 81 L.Ed. 1838, but 
there is no federal statute making distributees of a deceased stock- 
holder of a national bank liable for the deceased stockholder’s default. 
We have here, as will be presently shown, only a right derived solely 
from a State and plaintiff may enforce his claim only in conform- 
ity to the law of that State. Campbell v. Haverhill, 155 U.S. 610, 
15 S.Ct. 217, 39 L.Ed. 280; McDonald v. Thompson, 184 U.S. 71, 
22 S.Ct. 297, 46 L.Ed. 437; Pufahl v. Estate of Parks, supra, 299 
U.S. 225, 57 S.Ct. 151, 81 L.Ed. 133; and Guaranty Trust Co. v. 
York, 326 U.S. 99, 65 S.Ct. 1464, 89 L.Ed. 2079, 160 A.L.R. 1231. 


That statute of Indiana, § 6-1001, Burns’ Indiana Stat.Ann. 19383, 
provides that unless a claim has been filed against an estate “at least 
thirty (80) days before final settlement of the estate, it shall be 
barred, except as hereinafter provided in case of liabilities of heirs, 
devisees, and legatees.” In our case, no claim was filed by plaintiff 
against the estates in question and therefore his claim was barred 
unless he brought himself within the requirements of § 6-1901. That 
section, § 6-1901, Burns’ Indiana Stat. Ann. 1933, provides that 
“The heirs, devisees and distributees of a decedent shall be liable, to 
the extent of the property received by them from such decedent’s 
estate, to any creditor whose claim remains unpaid, who, six (6) 
months prior to such final settlement, was insane, an infant or out of 
the state; but such suit must be brought within one (1) year after 
the disability is removed: Provided, That suit upon the claim of 
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any creditor out of the state must be brought within two (2) yam 
after such final settlement.” 

Plaintiff’s original complaint alleged that the defendants were dis- 
tributees of estates of holders of BancoKentucky stock and as such 
were indebted to plaintiff as receiver of the National Bank of Ken- 
tucky, but the complaint contained no averment that plaintiff was out 
of the State of Indiana six months prior to the final settlement of 
the two Schwartzel estates. October 18, 1938, plaintiff filed an amend- 
ment to his complaint alleging for the first time that he had never 
been a resident of Indiana and that he had been out of the State of 
Indiana “during all times since the closing of the National Bank 
of Kentucky, November 17, 1930.” In their answer and as a defense, 
defendants relied on the Indiana statutes and put in issue the allega- 
tions of the complaint as amended. 

A creditor whose debt remains unpaid after the final settlement 
of his deceased debtor’s estate has no right at common law to pro- 
ceed against the distributees of his debtor. Fisher v. Tuller, 122 Ind. 
31, 23 N.E. 523. Indiana, however, provides for such a contingency, 
but before that right may be enjoyed the plaintiff must bring him- 
self within the conditions upon which the right rests. Clevenger v. 
Matthews, 165 Ind. 689, '76 N.E. 542. 

The vital question was whether plaintiff was out of the State of 
Indiana during the six-month period prior to October 5, 1938, the 
date of the final settlement of the estate of Charles Schwartzel, de- 
ceased, and during the six-month period prior to May 22, 1935, the 
date of the final settlement of the estate of Margaret Schwartzel, de- 
ceased. 

As we have already observed, “the plaintiff must bring himself, 
without excuse, fully within the conditions upon which the right rests,” 
Clevenger v. Matthews, supra, 165 Ind. 693, 76 N.E. 548; hence the 
burden of proving that plaintiff was out of the State of Indiana six 
months prior to the final settlement of the Schwartzel estates was 
not upon defendants, but rested upon plaintiff. 

The record discloses that plaintiff was appointed receiver of the 
National Bank of Kentucky on December 16, 1982, and that on Octo- 
ber 18, 1938, plaintiff, without fixing any date, testified that as re- 
ceiver he made one journey to Washington County, Indiana, to attend 
the trial in a case which was postponed. On cross-examination he 
stated that he was not in Indiana during the crucial period, but im- 
mediately thereafter he testified that he could not recall whether he 
had been in Indiana during such time. He also admitted that he had 
traveled numerous times by train between Louisville, Kentucky, and 
Chicago, Illinois; that he had been across the bridge (referring to the 
bridge over the Ohio River between Louisville, Kentucky, and New 
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Albany, Indiana) while acting as receiver; that he did not know the 
dates of these various trips; and when asked, “You have been in 
and out of Indiana quite a good deal, haven’t you, between the years 
1982 and 1935?” he answered, “I have been at New Albany two or 
three times with reference to the affairs of a certain creditor, here in 
New Albany.” 

As we have noted, the court made findings of fact, but the findings 
of fact do not include a finding on the essential issue. Plaintiff, 
however, argues that such a finding is esesntially contained in the de- 
cree rendered. Even so, our examination of the record has con- 
vinced us that the evidence has not met the test of strict proof re- 
quired in order that plaintiff might have the benefit of the statutes 
relied upon. It furnishes no support for a finding that plaintiff was 
“out of the State” during the crucial period. If we assume that such 
a finding is implicit in the decree, we are of the opinion it is not 
supported by the evidence and is therefore clearly erroneous. 

The decree of the District Court is reversed. 


MAJOR, Circuit Judge (concurring). 


I agree with both the result reached by the majority and the 
reasoning in support thereof. I would go further, however, and hold 
that plaintiff is not entitled to recover because his suit was not 
“brought within two (2) years after such final settlement.” 

As shown by the opinion, the final settlement of the estate of 
Margaret Schwartzel was made in the Floyd County Circuit Court of 
Indiana on May 22, 1935. Plaintiff admittedly was obliged to bring 
a suit within two years of that date. As shown by the opinion, the 
original suit was filed February 13, 1937, and an amended complaint 
October 18, 1938. Obviously, the original complaint was filed within 
the two year period but the amended complaint was not. The question, 
therefore, is whether the filing of the original complaint tolled the 
limitation period or, to state the question in another way, whether 
the amended complaint related back to and became a part of the cause 
of action stated in the original complaint. 

While the question may not be free from doubt, I am of the view 
that the filing of the original complaint did not toll the running of 
the limitation period, and that the cause of action stated in the 
amended complaint was barred. It must not be overlooked that the 
original complaint insofar as these defendants are concerned was not 
merely defective; it stated no cause of action whatever. It was 
nothing more than a scrap of paper and would not have supported 
@ judgment in any event. A cause of action against these defendants 
was stated for the first time by the amended complaint. 

While I find no case dealing precisely with the instant situation, 
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the Illinois courts have construed a similar limitation period in the 
Injuries Act, Smith-Hurd Stats. c. 70, § 1 et seq., as I would construe 
the provision in the instant situation. Typical of such Illinois cases 
is that of Day v. Talcott, 861 Ill. 487, 489, 198 N.E. 839, 340, 
wherein the court stated: “It can not be said that the original declara- 
tion either stated a cause of action imperfectly or defectively, because 
it stated no cause of action at all.... The first time a cause of 
action was stated in this case was when the amended declaration was 
filed, and the date of its filing was subsequent to the time allowed by 
the Injuries Act.” 


It must be remembered that the provision of the Indiana statute 
relied upon is solely for the benefit of the creditor. As the opinion 
notes, without this statutory provision plaintiff would have nothing 
upon which to predicate a suit. The limitation period is a condition 
upon plaintiff’s right to recover. Discussing a similar provision, 
this court in Jelke Co. v. Smietanka, 86 F.2d 470, 471, stated: “Where 
the limitation is in the nature of a condition to plaintiff’s cause of 
action, he must allege facts showing that his action is within the statu- 
tory period, the limitation going to the right of action itself as well 
as to the remedy.” 

Further, we quoted with approval (86 F.2d at page 472) from 
American R. Co. v. Coronas, 1 Cir., 280 F. 545, 546, L.R.A.1916E, 
1095, as follows: “ ‘The bringing of the action, therefore, within the 
specified time, is a condition of the exercise of the right, and, if the 
condition is not complied with, the parties stand, with respect to the 
wrongful act, as though the statute had not been enacted. ... And it 
was incumbent upon the plaintiff to allege and prove that his cause 
of action was brought within the time limited.’ ” 

I find no Indiana case precisely in point, but I am of the view 
that the rule in that State supports my position. In Baltimore, etc., 
R. Co. v. Carroll, Adm’x, 200 Ind. 589, 163 N.E. 99, the court de- 
cided that an amended complaint filed subsequent to the expiration 
of a statutory limitation period did not introduce a new or different 
cause of action and that it related back to the time of the filing of 
the original complaint. The court on page 596 of 200 Ind., on page 
101 of 163 N.E., cited numerous cases in support of the following 
rule: “Where additional or amended paragraphs of complaint are filed 
after the lapse of the statutory limitation which are founded upon 
the same transaction as that sued on in the original complaint, and 
which merely expand or amplify what has already been alleged, they 
relate back to the commencement of the action, at which time the 
statute of limitations was arrested, and.they are not affected by the 
intervening lapse of time.” 

In the instant case, the amended complaint did not “merely expand 
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or amplify what has already been alleged,” but by such amendment 
a cause of action was for the first time stated. Nor did the cause 
of action refer to the “same transaction as that sued on in the original 
complaint.” The cause of action sought to be stated in the original 
complaint was predicated solely upon bank stock liability. That 
stated in the amended complaint was not on account of bank stock 
but on the statutory premise that defendants were distributees of 
an estate against which plaintiff as a creditor had unpaid claims. It 
was entirely immaterial that plaintiff’s claim had its inception in 
the ownership of bank stock by defendants’ decedents. If his claim 
had been predicated upon a note or any other form of indebtedness 
owing him by the decedents, his cause of action stated in the amended 
complaint would have been no different. 

I therefore would reverse the judgment for the additional reason 
that a cause of action was not stated against fhe defendants within 
the statutory limitation period. 
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In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 

































Recovery Against Audit Corporation for Misuse of 
Proceeds of Checks by Its Agent 





Corporation Audit Co. v. Cafritz, United States Court of Appeals, District 
of Columbia, 156 Fed. Rep. (2d) 839 





Plaintiff employed an audit company as accountant for himself 
and various corporations owned by him. One R was general mana- 
ger and sole operator of the audit company. R had possession of 
the plaintinff’s books of account, checkbooks and monthly state- 
ments, and cancelled checks of plaintiff’s bank account were sent 
to the audit company. Prior to leaving on an extended vacation, 
plaintiff signed and left with R five checks drawn on plaintiff’s bank 
account and payable to corporations in which plaintiff was interested. 
Plaintiff's purpose was to make available to the corporations funds 
necessary for their operation during his absence. 

The checks were paid by plaintiff's bank, four in February, 
1941, and the fifth in October, 1941. Some two years later as the 
result of an inquiry concerning one of the checks by Internal 
Revenue Agents, plaintiff discovered that checks had been cashed 
by R and had not been accounted for in payee’s corporations records. 
Examination of corporation’s books failed to reveal any entries indi- 
cating the receipt of any of the amounts represented by the five 
checks. The cancelled checks were sent to R but were never found. 

It was held that on the evidence plaintiff was entitled to recover 
money from audit company. Plaintiff however could not recover 
against a finance company on basis of evidence which showed that 
R deposited to the account of the finance company $8,400 and that 
two days later banks records showed a withdrawal of $8,400 from 
plaintiff's account. The court held that the coincidence of the de- 
posit of $8,400 by R on behalf of finance company and the with- 
drawal of $8,400 was undoubtedly odd and perhaps even suspicious; 
however standing alone, was insufficient as a matter of law to impose 
liability upon the finance. corporation. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 556. 
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Appeal from the District Court of the United States for the District 
of Columbia. 

Action by Morris Cafritz against the Corporation Audit Company 
and others to recover money. Judgment for plaintiff, and defendants 
appeal. 

Affirmed in part and reversed in part. 

Mr. Neil Burkinshaw, of Washington, D. C., with whom Mr. Dennis 
Collins, of Washington, D. C., was on the brief, for appellants. 

Mr. Milton Strasburger, of Washington, D. C., with whom Mr. Jacob 
Sandler, of Washington, D. C., was on the brief, for appellee. 


PRETTYMAN, A. J.— Appellee Cafritz was plaintiff in a civil 
action. He is engaged in several business enterprises in the District of 
Columbia, in which enterprises he is sole or majority stockholder in a 
number of corporations. Prior to and during 1941, he employed the 
Corporation Audit Company as the accountant and auditor for himself 
and some of his corporations. The general manager, and apparently 
the sole operator of this Audit Company, was one Barney Robins. 
Robins had possession of the Cafritz books of account, including the 
checkbooks. The banks sent the monthly statements, together with 
the cancelled checks, to the Audit Company. Robins had no authority 
to sign checks drawn upon the accounts. 

In early 1941 Cafritz prepared to leave Washington for an extended 
vacation. At the trial in the present case, he testified that he signed 
and left with Robins five checks drawn on a Cafritz bank account and 
payable to corporations which were among the Cafritz enterprises. His 
purpose was to make available to the corporations funds necessary for 
their operations during his absence. These checks totaled $36,134.75. 

The checks were paid by the bank, four of them in February, 1941, 
and the fifth in October, 1941. 


Some two years later, agents of the Bureau of Internal Revenue called 
on Cafritz for information about an item in his 1941 return, represented 
by one of the five checks. Cafritz called for information from. Robins, 
who shortly thereafter left the city and later, in November, 1943, died. 
The record contains no explanation of the transactions by Robins, and 
Cafritz testified that he made none. 

Examination of the books of the Cafritz corporations by other 
accountants failed to reveal any entries indicating the receipt of any 
of the amounts represented by the five checks. The cancelled checks 
were sent by the bank to Robins, and the only record in respect to 
them kept by the bank was the ledger sheet showing payment of five 
checks in the several amounts of the five checks involved. Witnesses 
for Robins’ estate testified that no monthly bank statements of the 
Cafritz accounts and no cancelled checks on those accounts were found 
by them among Robins’ papers. 





eC a ee See oe eS 
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Cafritz brought civil action for $86,134.75 against the Corporation 
Audit Company, Mrs. Rose Robins as the Administratrix of the Estate 
of Barney Robins and also in her individual capacity as sole possessor 
of the assets of the liquidated Audit Company, and for $8,400 against 
the Corporation Finance Company. The District Court, the judge 
sitting without a jury, entered judgment for Cafritz. The defendants 
below appealed. 

The trial court, over objection, permitted Cafritz to testify against 
Robins’ estate as to his transactions with Robins. The court held that 
Robins and the Audit Company occupied a fiduciary relationship to 
Cafritz; that having possession of duly-executed checks drawn upon 
the Cafritz account, and those checks having been paid by the bank, 
they were under obligation to account to Cafritz either for the checks 
or for the receipts therefrom; and that having failed so to account to 
Cafritz, they were liable. 

The first questions presented by the appeal are: (1) Was Cafritz’s 
testimony as to his transactions with Robins admissible as against 
Robins’ estate? (2) Was the relationship of Robins and the Audit 
Company to Cafritz of a fiduciary nature such as to require that, having 
been in possession of the checks, they were liable for the amount 
thereof upon failure to account for them? (8) Was the evidence 
sufficient to support judgment for Cafritz? Further points in the case, 
somewhat aside from the main issues, relate to the Corporation Finance 
Company, and to Rose Robins individually, we shall discuss those 
items separately. 

Obviously, Cafritz’s whole claim rests upon his own testimony that 
he executed the five checks and left them with Robins. Counsel for 
the defendants objected to such testimony each time it was offered, 
as being inadmissible against Robins’ estate. The ground of the objec- 
tion is the surviving-witness rule embodied in the District Code. The 
evidence was admitted under the exception contained in Section 14— 
804 of the Code. It was conceded by appellee and held by the court 
that the evidence would be inadmissible but for the exception. Section 
14—304 reads: “Where any of the original parties to a contract or 
transaction which is the subject of investigation are partners or other 
joint contractors, or jointly entitled or liable, and some of them have 
died or otherwise become incapable of testifying, any others with whom 
the contract or transaction was personally made or had, or in whose 
presence or with whose privity it was made or had, or admissions in 
relation to the same were made, shall not, nor shall the adverse party, 
be incompetent to testify because some of the parties or joint con- 
tractors, or those jointly entitled or liable, have died or otherwise be- 
come incapable of testifying.” 


*D. C. Code (1940) § 14—S02. 
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The District Court held that Robins and the Audit Company were 
jointly-liable parties to the transaction and that the survivorship of 
the corporation brought Cafritz’s testimony within the terms of the 
exception. We think that this was error. 

It is settled? that the statutory surviving-witness rule® in the Dis- 
trict of Columbia does not apply where transactions are between an 
individual and a corporation. The reasons are that a corporation itself 
is incapable of testifying and an agent of the corporation is not a 
“party” to the transaction. Since the descriptive language of the ex- 
ception to the rule (Sec. 14—304) is the same as that of the rule itself, 
it necessarily follows that neither a corporation nor its agent can be 
a surviving “party” to a transaction, within the meaning of the excep- 
tion. In the case at bar, therefore, the surviving-witness rule does 
not exclude Cafrizt’s testimony against the Audit Company on account 
of Robins’ death; neither does the exception permit his testimony 
against Robins’ estate by reason of the survivorship of the corporation. 
For the purposes of neither the rule nor the exception was the corpora- 
tion a “party” which could “become incapable” of testifying. 

i; We are not here concerned with the wisdom or inherent justice of 
the surviving-witness rule. It has been vigorously attacked by eminent 
authorities.* It is, however, as we have said, incorporated in the District 
of Columbia Code, and the sole function of the court is to apply it as 
it there appears. 

Since the claim against Robins’ estate rests upon Cafritz’s testimony 
as to his transaction with Robins, the judgment as against the estate 
must be reversed. 

The judgment against the Audit Company rested upon its duty to 
account for the checks left in the possession of its agent, Robins. We 
agree with the view of the District Court. Modern business has become 
so complicated, and its affairs so dependent upon proper accounting, 
that business men and government authorities must necessarily rely 
upon the character and skill of the accountants and auditors who record 
transactions and draw the conclusions in figures from the recordings. 
The evidence in the present case depicts a greater trust than that im- 
posed upon one who only keeps accounts or audits them. The Audit 


* Cush v. Allen, 1926, 56 App. D. C. $27, 18 F. 2d 299, 54 A. L. R. 261. 


*“If one of the original parties to a transaction or contract has, since the date thereof 
died or become insane or otherwise incapable of testifying in relation thereto, the other 
party thereto shall not be allowed to testify as to any transaction with or declaration or 
admission of the said deceased or ee incapable party in any action between said 
other party or any person claiming under him and the executors, administrators, trustees, 

devisees, assignees, committee, or other person legally representing the deceased or 
otherwise incapable party unless he be first called upon to testify in relation to said 
transaction or declarati admission by the other party, or the opposite party first 
asi tn aiietien te ie seen, oe aaah en Gmaiilien ar aniahanet ap tale 2 
with an agent of the said deceased or otherwise incapable party, and said agent testifies 
in relation thereto.” D. C. Code (1940) § 14—802. 


*E. g., 2 Wigmore, Evidence (Sd Ed. 1040) §§ 578, 578a. 
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Company kept physical possession of the books in its own office, in a 
building away from the Cafritz offices. It received and kept the 
monthly bank statements. By its agent, Robins, it received checks 
duly signed and valid, for the purpose of applying them to the interests 
of the principal. By all these acts it assumed a position of trust and 
confidence which imposed upon it a high degree of responsibility. So 
far as the record shows, the money represented by the checks has dis- 
appeared, the checks themselves have disappeared, and no entry or 
notation is to be found indicating the whereabouts of either the money 
or the checks. We think that the District Court rightly concluded 
that the combined circumstances made it necessary that the Audit 
Company either account or be liable. 

We think that the evidence was sufficient to support the judgment 
against the Audit Company. There is, to be sure, an air of mystery 
about the bank account upon which the five checks are said to have 
been drawn. As of October, 1938, the account had a balance of 
$2,005.73. No entries were made in it until January, 1941. Then 
$42,784.75 went in and out, and by February 20, 1941, the balance was 
again $2,005.73. Of these withdrawals, $15,000 was drawn by Cafritz 
and the remainder represented four of the five checks here in dispute. 
Then appears an undated entry of a deposit of $8,400 and, in October, 
1941, a deposit of $21,840.50. In that same month, two withdrawals 
were recorded, in the identical amounts of the two deposits, and the 
balance returned to $2,005.73. That amount was withdrawn in Decem- 
ber, 1941. No evidence appeared that Robins or the Audit Company 
got the sums represented by the five checks. But the sufficiency of 
the evidence must be judged by the duty resting upon the corporation 
by reason of its relationship to Cafritz. It had the checks, the money 
was withdrawn from the bank and disappeared. It failed to account 
or explain. That failure carried liability. 


The judgment for $2,889 against Mrs. Rose Robins individually 
rests upon the fact that before the death of Robins the furniture, 
trade name, and customers of the Audit Company were sold, and that 
after his death but before her appointment as administratrix, she, indi- 
vidually as a stockholder in the corporation, received that amount in 
cash from the sales price. Her liability was that of a transferee of 
assets of the corporation for a liability of the corporation, the latter 
being then insolvent. The District Court was correct in its view of 
that matter. 

The judgment against the Corporation Finance Company rests 
upon considerations apart from those controlling the other judgments. 
This corporation was owned, principally if not wholly, by Robins. 
Cafritz had no dealings with it whatever. The evidence upon which 
the claim against it rested was that on October 25, 1941, Robins de- 
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posited to its account the sum of $8,400, represented by a check upon 
a local bank; that two days later a withdrawal for $8,400 appeared as 
an entry against the Cafritz account which we have described; that 
one day after that, Robins, by a check drawn to himself personally, 
withdrew the $8,400 from the Finance Company account; and that 
one of the five checks said to have been left by Cafritz in the possession 
of Robins in February, 1941, was for $8,400. No entry relating to the 
item appeared in the Finance Company records, and no explanation 
of the source or the disposition of the money was available upon the 
trial. Thus, the judgment against the Finance Company rested entirely 
upon the coincidence of amounts. We do not think that that was 
sufficient. This corporation owed Cafritz no such duty as did the 
Audit Company. The trial court felt that in the absence of a record 
of the Finance Company relating to either the receipt or the disburse- 
ment of the sum, it was reasonable to infer that the check deposited 
by Robins to the Finance Company account in October was the one 
which Cafritz had given him in February. The coincidence is un- 
doubtedly odd and perhaps even suspicious. But we do not think that, 
standing wholly alone, it is sufficient, as a matter of law, to impose 
liability upon the corporation. 

In so far as the judgment was against the Audit Company and Rose 
Robins, it is affirmed. In so far as it was against Rose Robins as 
Administratrix of the Estate of Barney Robins and the Finance Com- 
pany, it is reversed. The costs will be divided. 


Affirmed in part and reversed in part. 


Survivor of Joint Bank Account Entitled to Funds 





Pye v. Higgason, Supreme Court of Arkansas, 195 S. W. Rep. (2d) 632 





Where bank deposits are held by two persons jointly in the 
following manner, “P and H payable to either of them and in event 
of death payable to survivor” and P dies intestate, it is held that 
the deposits do not become the property of P’s estate on his death, 
but pass by operation of law to H, as the survivor of a joint tenancy. 


Action by Edward L. Pye and others against Lillie Higgason to 
recover property allegedly belonging to the estate of Reece Preston 
Pye, deceased. From a judgment dismissing the action, plaintiff ap- 
peals. 

Affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 448-461. 
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C. T. Sims, of Monticello and DuVal L. Purkins, of Warren, for 
appellant. 


Williamson & Williamson, of Monticello, for appellees. 


McHANEY, Justice. Appellants and appellee are the collateral 
heirs at law of Reece Preston Pye who died intestate and without 
living issue in Drew County on September 8, 1941. Appellee, a niece, 
was appointed and qualified as administratrix of his estate on Novem- 
ber 5, 1941. The inventory filed listed personal property of the value 
of $812.48 and real property of $1,000. Her first account current was 
filed November 27, 1942, and showed cash collected $261.64 and a 
small amount of expenditures for costs of administration and for a 
monument. She filed her final report and settlement on July 6, 1945, 
showing total collections of $877.34 and expenses of $283.70 and the 
balance to be distributed to appellants and appellee in proportion to 
their respective interests. On July 10, 1945, the Probate Court made 
an order “For the distribution of the residue of the assets belonging 
to the estate of Reece P. Pye, now in the hands of said administratrix”, 
according to their interests as set out therein, “and her acts in doing 
so are hereby approved.” This order was based on her account for final 
settlement. Final settlement was accordingly made pursuant to’said 
order. Prior thereto, on June 15, 1943, appellants had filed in the 
Probate Court a “Motion for Discovery”, alleging that appellee held 
in her possession certain bank deposits in two banks, the property of 
said estate, which she had failed to inventory or account for, and 
again on September 1, 1943, they filed in the Probate Court their ex- 
ceptions to the account current of appellee, as administratrix, filed 
November 27, 1942, again claiming that the intestate left certain de- 
posits in two banks, the property of said estate, and the proceeds of 
certain insurance policies on intestate’s life not here involved, which 
Ceposits were alleged to have been wrongfully withheld by appellee. 
If either the discovery motion or the exceptions to the account current 
was presented to the Probate Court for decision, the record fails to 
disclose it, unless by inference they were overruled by the order of 
distribution of July 10, 1945. 

The action from which this appeal comes was filed in the Circuit 
Court July 30, 1943. Its final purpose was to obtain judgment against 
appellee as for money had and received because of two bank deposits, 
above referred to, one in the Commercial Loan & Trust Company of 
$3,121.80, and the other in the Union Bank & Trust Company of $1,- 
447.08. The complaint alleges that each account was held by the banks 
in the joint names of intestate and of Lillie Higgason, appellee, as a 
joint account with the right of survivorship in either. For instance, 
the account in the Commercial was held by it under a signature card 
as follows: “Below please find duly authorized signatures which you 
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will recognize in payment of funds or the transaction of other business 
o2 my account. We, R. P. Pye and Miss Lill Higgason, have opened 
up a checking and saving account with the Com. L. & T. Co. These 
accounts are opened in this manner, R. P. Pye, and Miss Lill Higga- 
son payable to either of them and in event of death payable to the 
survivor. It is our purpose to create an estate of entirety and we 
authorize this said bank to consider these two accounts as same.” 
It was alleged that intestate had intrusted appellee with these funds 
to handle as his agent with instructions to distribute to appellants 
their share, after the payment of debts, and that instead of doing so, 
she had fraudulently converted same to her own use. They prayed 
judgment against her for their share with interest. An amended and 
substituted complaint was filed July 7, 1945, to which appellee filed 
on September 17, 1945 a motion to dismiss the action or transfer to 
the Probate Court, alleging that only the Probate Court has jurisdiction 
of the matters presented, and that the subject matter had already been 
presented to said court, adjudicated by it and is res judicata. 

On January 8, 1946, the Circuit Court dismissed the amended and 
substituted complaint of appellants without prejudice to their right to 
pursue their remedy, if any, in the Probate or any other court with 
jurisdiction of the subject matter. This appeal followed. 

In Ferrell, Adm’r v. Holland, 205 Ark. 523, 169 S.W.2d 643, 645, 
it was held that a certificate issued by a Federal Savings & Loan Associ- 
ation to “S. I. Ferrell and Dr. D. T. Holland as joint tenants with 
right of survivorship and not as tenants in common,” subscribed and 
paid for by Ferrell, became the property of Holland on Ferrell’s death 
under Act 343 of 1939. In Jensen v. Housley, Adm’r, 207 Ark. 742, 
182 S.W.2d 758, it was held that stock in a corporation, purchased 
by decedent in the names of himself and appellant jointly, with right 
of survivorship, vested in appellant on the death of decedent. 

Our statute, Section 727a of Pope’s Digest, is copied in full in 
Black v. Black, 199 Ark. 609, 135 S.W.2d 837. It was there held that 
a deposit in a bank in the joint names of husband and wife becomes 
the property of the widow “as surviving tenant by the entirety,” and 
her title thereto was not ascribed to said statute. It was there said: 
“It will be observed that the application of this statute is not limited 
to deposits of husband and wife, but applies to joint deposits of any two 
persons, and was, we think, passed for the protection of the bank in 
which the deposit was made.” While it was passed, no doubt, for the 
protection of the bank, it was also passed for the purpose of declaring 
a definite and conclusive relation of the parties to such deposit on the 
death of either and prior to receipt by the bank of written notice 
signed by any one of such joint tenants not to pay such deposit in 
accordance with its terms. The Act declares that “such deposit there- 
upon and any additions thereto made by either of such persons, upon 





THE BANKING LAW JOURNAL 29 


the making thereof, shall become the property of such persons as joint 
tenants, ...” It was held in Ferrell v. Holland, supra, that survivor- 
ship is one of the results of joint tenancy. 

Therefore, if we assume that the Circuit Court was in error in 
dismissing appellants’ complaint because it had no jurisdiction, the 
same result would necessarily follow, if we held it did have jurisdiction 
for the reason that the deposits in the two named banks did not become 
the property of Pye’s estate on his death, but passed by operation of 
law to appellee as the survivor of a joint tenancy. The same result 
is bound to be reached, no matter what court had jurisdiction of the 
subject matter. The nature of the deposits is established, not-only by 
the complaint, but by the answers of the banks to certain writs of 
garnishments caused to be served on them by appellants. 

The judgment is accordingly affirmed. 


GRIFFIN SMITH, C. J., not participating. 
McFADDIN, J., disqualified and not participating. 


Lender In Usurious Contract Not Entitled to Any 


Interest—Borrower Required to Pay Only Principal 
of Loan to Obtain Equitable Relief 


St. Germain v. Lapp, Supreme Court of Rhode Island, 48 Atl. Rep. (2d) 181 


Where one seeking a loan with which to discharge outstanding 
mortgage executes promissory note for $6,500 payable in ninety 
days and borrower actually receives $5,900 and lender charges $500 
payable in advance for said loan, such a charge is held to be well 
over the rate of 30% per annum prescribed in the statute and is, 
therefore, usurious. In proceeding in equity brought by borrower 
seeking to cancel chattel mortgage, realty mortgage and notes given 
in loan transaction, it was held that borrower was obliged to pay 
the lender only the amount of principal and was not obliged to pay 
any interest on loan. The statute governing usurious transactions 
is a permissive statute which practically says to the lender that 
he may have interest for the use of his money provided he does not 
charge it at a greater rate than is prescribed by the statute, but 
if he does charge a greater rate he loses his right to any interest 
whatever. Lender has no right to legal interest because, as a usurer, 
he has no such legal right. 


Appeal from Superior Court, Providence and Bristol County; G. 
Frederick Frost, Judge. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1569. 
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Bill in equity by George St. Germain and others against George 
Lapp for cancellation of a chattel mortgage, a realty mortgage, and 
two promissory notes for usury. From the decree, both complainants 
and respondent appeal. 

Reversed in part and: affirmed in part. 

Peter W. McKiernan, of Providence, and Albert Lanthier, of Cen- 
tral Falls, for complainants. 

Clarence N. Woolley and William R. Goldberg, both of Pawtucket, 
for respondent. 


CONDON, Justice. This is a bill in equity for the cancellation of 
a chattel mortgage, a realty mortgage and two promissory notes, The 
bill is predicated on the ground that a loan of money for which these 
mortgages and notes were given is void for usury under General Laws 
1938, chapter 485, § 2. After a hearing on bill, answer and proof in 
the superior court, a decree granting the relief prayed for was entered, 
but on the conditions that complainants pay respondent the balance 
of the principal of the loan with legal interest and that they pay 
$203.86 which the trial justice found was equitably due the respondent 
as the result of the complainants’ use of his money in discharging a 
prior loan from another creditor at a discount amounting to such 
sum. 

From that decree respondent appealed on the grounds that the 
loan was governed by the law of Massachusetts under which it was 
not usurious, and that, if it was held that the law of Rhode Island 
governed, the new loan was nevertheless not usurious even under that 
law. Complainants also appealed from the decree on the ground 
that the conditions attached thereto were contrary to the principle 
and policy of our statute against usury. 

Respondent’s first ground of appeal is virtually that the loan was 
a Massachusetts contract or that, from the nature of the contract 
and the surrounding circumstances, it should be presumed that it was 
the intention of the parties to the contract that it should be governed 
by the law of that state. The facts and circumstances are briefly 
these. Complainants are husband and wife and reside in North Attle- 
boro, Massachusetts, on a farm which they own and operate. 
Respondent is a resident of Pawtucket, Rhode Island. and has desk 
room in the office of the M. J. Gallagher Agency in that city. He is, 
however, not an employee of that agency but conducts a business on 
his own account in that office. Through the president of the agency 
with whom complainants were acquainted, they having bought their 
farm through his office, they solicited the respondent for a loan in 
order to pay off a chattel mortgage held by the Equitable Credit 
Corporation of Albany, New York. 

On August 31, 1944, in Pawtucket, after some preliminary nego- 
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tiations which took place in that city, the respondent loaned the com- 
plainants a sum sufficient to discharge that mortgage. In considera- 
tion for such loan the complainants executed and delivered on that 
day in the office of the M. J. Gallagher Agency, their promissory note 
for $6500 payable in ninety days. They also executed and delivered 
to him a second note for $3000 payable in ninety days. The first 
note was secured by a chattel mortgage of the livestock and equipment 
on their farm and the second note by a mortgage of the farm. 


No money was actually received by the complainants in return 
for those securities but respondent made the following payments on 
their behalf. To the Equitable Credit Corporation he paid for the 
discharge of its chattel mortgage $5863.50. The amount due thereon 
was $6067.36 but the mortgagee had agreed the day before with com- 
plainants’ counsel to waive the sum of $203.86 if payment was made 
on or before September 1, 1944. To complainants’ counsel he paid 
$36.50 which was accepted by the attorney as a payment by com- 
plainants for services rendered to them by him in the negotiations 
preliminary to and in the closing of the loan transaction. Respondent 
also gave complainants his receipt for $100 which he credited to them 
as a payment on their chattel mortgage note to him. These pay- 
ments totaled $6000 which was the amount that complainants’ counsel 
had informed respondent the complainants would need to discharge 
the prior chattel mortgage to the Equitable Credit Corporation. The 
chattel mortgage note to the respondent was drawn in the amount of 
$6500 because it had been agreed the day before at respondent’s 
cffice in Pawtucket that he was to charge $500 in advance for the use 
of his money for ninety days. As to the note for $3000 and the real 
estate mortgage securing it, there was an agreement in writing that 
they were merely collateral security and were to be surrendered by the 
respondent upon receipt by him of $6500 in full payment of the chattel 
mortgage note. 


On those facts we are of the opinion that the contract for this loan 
was clearly made in Rhode Island, was to be performed here and 
that it was governed by the law of Rhode Island. That the loan was 
made to persons domiciled in Massachusetts and was secured by a 
mortgage of chattels and by another mortgage of land situated in that 
state are not controlling in the circumstances. On the contrary, the 
facts which really control the contract are these: The argreement to 
lend the money, the execution and delivery of the securities evidencing 
the loan, the actual passing of the consideration, and the making of 
the notes payable in Pawtucket, the domicile of the lender. 

All of these acts took place in this state and they are indubitable 
proof that the contract between the parties was made and was to be 
performed in this state. In addition, all of the negotiations preliminary 
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to the final closing of the transaction were conducted in Rhode Island. 
In such circumstances there is no room for arguing that the parties 
must have intended that the law of Massachusetts was to govern this 
contract. “If all of the important elements of a loan transaction have 
their situs in the same state such transaction is governed as regards 
the question of usury by the laws of that state. Hence, ordinarily, 
when the contract is made, the consideration is given, and payment 
is to be made all in the same state, or where the contract is made and 
is to be performed in the same state . . . the law of such state governs 
the contract on the question of usury.” 66 C.J. 145, § 9c. 

It is also well settled that in a transaction like the one before us, 
between parties similarly situated, usury inheres in the loan and not 
in the property mortgaged to secure its payment. Such a mortgage 
is no more than an incident to the principal transaction. “When a 
contract made and to be performed in one state is secured by a mort- 
gage or other lien on land situated in another state, the question 
as to whether the interest provided for is usurious is generally held 
to be determined by the law of the former, on the ground that the 
mortgage is merely collateral to the principal obligation.” 5 R.C.L. 
982, § 64. It is true that the courts of a few states have allowed the 
law of a third state, which is the situs of the security, to be applied 
but that is an exception to the general rule which rigidly confines the 
parties to the law of the two places, that of making and that of the 
performance of the contract. 2 Beale, Conflict of Laws, 1081. In the 
case at bar even the general rule would not help the respondent, since 
Rhode Island is both the place of the making and of the performance 
of the contract. 

A case somewhat similar to the one at bar is Whitman v. Conner, 
40 N.Y. Super. 339. In that case all the transactions concerning a 
loan took place in Rhode Island, including a mortgage of chattels 
situated in New York, and was to be fulfilled in Rhode Island. The 
court applied the well-recognized principle that a contract which is 
valid or invalid, as the case may be, where it is made and to be per- 
formed is valid or invalid everywhere. And it rejected the conten- 
tion that the law of New York should govern because it was the situs 
of the chattels and held that the loan was governed by the law of 
Rhode Island. 

Respondent, however, contends that a contrary rule is applied in 
case of usury where by so doing the validity of the loan can be pre- 
served and cites in support of such contention, 6 Williston on Con- 
tracts 5097, 5098 n. 11. The cases cited by the author to support the 
text are clearly exceptions to the general rule. Whatever their merit 
may be in solving a problem where the contract was made in one 
state and was to be performed in another, we are not disposed to follow 
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them in the case at bar, where the place of contracting and the place 
of performance are both in this state. The authorities support the 
view that where a note is made and payable in the same state in 
violation of its usury laws no circumstance is sufficient to take the 
note beyond the purview of those laws. 5 R.C.L. 981, § 61. We are 
clearly of the opinion, therefore, that the validity of the loan in the 
instant case must be tested by the law of this state. 

That law provides that, with certain exceptions, a loan of money 
where interest is charged directly or indirectly in excess of 30% shall 
be usurious and void. G.L.1938, chap. 485, §§ 2 and 3. The respon- 
dent does not come within any of the exceptions. By § 4 of the 
same chapter the borrower is authorized to bring an action of the 
case against the lender to recover any payments either of principal or 
interest which he, the borrower, may have paid. Prior to the enact- 
ment of this statute in its original form as it appears in P.L.1909, 
chap. 434, any rate of interest was lawful in this state if agreed to 
between the parties to a contract. Draper v. Horton, 22 R.I. 592, 48 
A. 945. 

That statute changed the policy of the state from one of “free 
trade in money” to one of restrictive regulation of money lending 
accompanied by severe penalties for violation of the statute. More- 
over, the legislature made the new policy one of positive benefit to 
the borrower by enabling him to recover any principal or interest which 
he may have paid to the lender on the invalid loan. By this provision 
it is clear beyond doubt that the legislative intent was to strip the 
violator not only of any increment accruing from the loan but also of 
the entire principal of the loan itself. In other words, the statute 
withdraws from the lender the privilege of collecting and retaining 
any interest as a result of his relations with the borrower, and it de- 
prives him of his own money as well. 

However, respondent seeks to avoid the application of the statute 
to the instant transaction by contending that it was not a loan. He 
claims that it was a business-transaction, special in its nature, whereby 
he purchased for the benefit of the complainants an extension of time 
within which they would be able to readjust their obligation under 
their loan from the Equitable Credit Corporation. That contention 
is quite without merit. We think that the transaction is manifestly 
a loan of money for ninety days at a charge of $500 payable in ad- 
vance. Such a charge on a loan of $5900, which was the amount 
actually received by complainants, is well over the rate of 30% per 
annum prescribed in the statute and is, therefore, usurious. 

There is still another contention upon which respondent relies 
to escape the doom of the statute. He argues that when this transac- 
tion is examined in its entirety and the actual monetary benefit which 
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the complainants received is determined, it will appear that the $500 
is at the rate of about 20% per annum. He arrives at that conclusion 
somewhat in this manner. Complainants, he contends, received not 
only $5900, which was used to discharge the Equitable Credit Corpora- 
tion’s chattel mortgage and to pay in part complainants’ counsel for 
services rendered to them, but they also received, by virtue of the use 
of his money, an immediate cash saving of $203.86 on their obligation 
to the Equitable Credit Corporation. Respondent, therefore, claims 
that that sum should be deducted from the $500, making the net charge 
for the money loaned only $296.14 or at the rate of about 20% on 
$5900. That method of computation is ingenious but hardly convin- 
cing. Moreover, respondent is not entitled to claim any benefit as a 
result of the complainants receiving such discount through their attor- 
ney. Its proper effect was to reduce the amount of money which 
complainants needed to discharge the prior chattel mortgage, and not 
to reduce the respondent’s charge for such money. 

Respondent contends further that, “A bonus, admittedly usurious, 
paid for the extension of a prior valid existing loan, does not invalidate 
the loan, but will be applied in reduction of the loan.” In support 
of that contention he cites Lillig v. McGarrity, 107 N.J.Eq. 147, 152 
A. 8. The facts of that case were wholly different from the facts in 
the case at bar. There the bonus was charged by the original lender 
for the extension of the existing loan. Here the existing loan of the 
original lender was paid, its chattel mortgage securing it discharged, 
a wholly new loan was obtained from a new lender, and a new note 
and mortgage containing different terms were executed and delivered to 
take the place of the original note and mortgage. The case cited is, 
therefore, not in point and the principle contended for is not appli- 
cable. 

Finally, respondent contends that “Where property of one person is 
used in discharging an obligation owed by another or a lien upon the 
property of another, under such circumstances that the other would 
be unjustly enriched by the retention of. the benefit thus conferred, 
the former is entitled to be subrogated to the position of the obligee 
or lien-holder.” Restat. of Restitution 653, § 162. In his brief respond- 
ent states that his contention is a verbatim quotation from the Re- 
statement and he cites the following cases in its support. National 
Shawmut Bank v. Fidelity Mutual Life Ins. Co., 318 Mass. 142, 61 
N.E.2d 18, 159 A.L.R. 478; Rossiter v. Sanaghiaro, 78 N.H. 484, 102 
A. 759. We are not, however, concerned here with the soundness of 
those cases or the principle of law which, respondent claims, they sup- 
port. Here we are not confronted with any question of priority of 
liens or subrogation, as in the cases cited, but with a single clear-cut 
issue of a simple loan of money. That the loan was used to discharge 
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a prior valid lien does not inure to the benefit of the respondent nor 
can he successfully claim that the discharge should be treated as ‘an 
assignment in order to save him from the consequences of the usury 
which otherwise inheres in the loan. Obviously the situation here 
does not call for the application of the equitable principle contended 
for by the respondent. 

All of respondent’s contentions in support of his appeal having 
been found to be without merit, there remains to be considered only 
the complainants’ appeal. They contend, in support of their appeal, 
that the trial justice erred in requiring them to pay the balance of 
the note with legal interest at 6%, because a court of equity has no 
power to substitute another contract for legal interest in the place of 
a usurious contract made void by the statute, and impose it upon 
the borrower. This is not a new question in this state. In Moncrief v. 
Palmer, 44 R.I. 37, 114 A. 181, 17 A.L.R. 119, this court expressly 
held that a borrower who sought relief in equity on the round of usury 
was required to do equity by first paying the lender the principal of 
the loan with legal interest, as a condition precedent to obtaining 
relief. 

Complainants concede that that case stands in their way and 
defeats their claim if this court is now going to apply with strict rigor 
the doctrine of stare decisis. But they argue that that doctrine is 
not necessarily applicable in the premises, as the Moncrief case is but 
a single case and has not been cited by this court since it was handed 
down twenty-five years ago. It is true that under the doctrine of 
stare decisis courts are generally more constrained to follow a rule of 
law which has been declared by a series of decisions rather than by 
one standing alone. 21 C.J.S., Courts, § 186, 297. But a single decision 
may also be of compelling force, especially where it is supported by 
severel like cases in other jurisdictions and represents the weight of 
authority. The Moncrief case is in that category, Yonack v. Emery, 
Tex. Com.App., 138 S.W.2d 667, 70 A.L.R. 684, 693 n. Hence it is 
entitled to much greater consideration as a precedent binding upon 
us than it would be if it were the sole case of its kind anywhere. 

And there is yet another reason why we should accord it more 
respect than complainants would allow. In a sense the rule laid down 
in that case may be looked upon as a judicial determination of the 
scope of our usury statute. As such it has stood for twenty-five years 
and during that long period the legislature has been content to let 
it stand as the law when, if it deemed it contrary to the policy of the 
statute, it could have very easily abrogated or modified it by legisla- 
tion. That it has not done so should be persuasive with us although 
not necessarily controlling. We are therefore of the opinion that we 
should not, at this time, re-examine the grounds of the opinion in that 
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case except in one particular, namely, that of allowing the lender to 
enjoy the receipt of legal interest on his loan. 


Our usury statute deprives a lender who violates it of two things, 
first, the right to collect and retain the stipulated interest, and, second, 
the right to the principal of the loan, even to the extent of authorizing 
the borrower to recover in an action at law any payment of it which 
he had made to the lender. A court of equity, however, ought to 
differentiate between those two deprivations. Our court did not do so 
in the Moncrief case. | In common with a majority of American courts 
it seems to have predicated its action on the ground that there is 
a moral or equitable obligation to pay interest for a loan of money 
and, therefore, that there was as much reason for requiring the bor- 
rower seeking relief in equity to pay at least legal interest as for re- 
quiring him to pay the principal of the loan. We do not think so. 
To require the borrower to return the amount of the money loaned is 
unquestionably equitable and is not without a moral base. Such a 
rule is consistent with equity’s aversion to penalties and especially its 
tendency to look with stern disfavor upon forfeitures and to relieve 
against them. But when we come to the exaction of interest for the 
use of money, we are in an entirely different field. 


Interest is purely a creature of statute. For over fifteen hundred 
years throughout Christendom it was positively immoral. 39 Cyc. 890. 
The church held it to be against the laws of God and morality. 30 
Am.Jur. 7, § 3. And in England down to the reign of Henry VIII it 
was a crime as well. “By the common law, interest could in no case 
be recovered. As early as the reign of King Alfred, in the ninth 
century, it was held in destation. Churchmen and laymen alike de- 
nounced it. Glanville, Fleta, and Bracton all speak of it in terms of 
abhorrence.” National Bank of Commonwealth of New York City 
v. Mechanics’ National Bank, 94 U.S. 437, 24 L.Ed. 176. 

Whether or not that view of interest was morally correct is not now 
of any concern of the law. As the United States supreme court has 
said, although interest was once held in abhorrence it has now come 
“to be recognized that its payment was, as a general principle, but 
the compensation due for the use of money... .” Billings v. United 
States, 232 U. S. 261, 285, 34 S.Ct. 421, 426, 58 L.Ed. 596. But the 
important thing for us to remember in connection with the right solu- 
tion of the problem in the case at bar is that that general principle 
had no life in it to overcome the older theory until the legislature 
gave it form and substance by statute. Such statute at first merely 
tolerated interest in a certain few transactions. 30 AmJur. 7, § 3. 
Later the field was broadened and finally in England in 1854 all re- 
strictions on the right to exact interest and the rate to be charged 
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therefor were abolished. There followed a period that has been called 
the period of “free trade in money.” 

In this state we seem to have shared that philosophy, as, down to 
the original enactment in 1909 of the statute we are now considering 
full freedom of contract in this matter was allowed. However, in that 
year the pendulum swung back again, although not entirely, in the 
opposite direction and restrictions on the right to charge interest were 
imposed with penalties, civil as well as criminal, for their violation. 
The civil penalty is severe and plainly indicates that it is the policy 
of the law in this state to deprive a usurer of all right to interest or 
principal involved in the usurious loan. 

The respondent here contends that he should be awarded such 
interest as is allowed by law for the use of his money, notwithstanding 
that he stands before the court as a usurer whose contract with the 
borrower is absolutely void by force of the very statute regulating the 
payment of ‘interest for the use of money. That statute is a per- 
missive statute which practically says to the lender that he may have 
interest for the use of his money provided he does not charge it at 
a greater rate than is prescribed by the statute, but if he does charge 
a greater rate he loses his right to any interest whatever. And as a 
respondent in a court of equity he cannot be heard asserting a right to 
legal interest because, as a usurer, he has no such legal right. We are, 
therefore, of the opinion that Moncrief v. Palmer, supra, should be 
modified so that in a case of this kind the borrower should be required, 
as a condition precedent to obtaining relief in a court of equity, to 
pay simply the principal of the loan. On that view the superior court 
erred in requiring these complainants to pay interest at the legal 
rate. 

We are also of the opinion that the court erred in allowing the re- 
spondent credit for the discount of $203.86 which was obtained upon 
discharging the prior obligation to the Equitable Credit Corporation. 
As was observed above, the evidence does not show that the respondent 
had anything to do with obtaining such discount. That his money 
was used to pay the prior loan is not a valid reason for holding that 
the saving of $203.86 by the complainants must be credited to him. 
How much of respondent’s money complainants needed to pay the 
prior loan was no concern of the respondent. He was charging $500 
for the use of that money, and his only concern with the prior existing 
loan was to see that it was discharged. It is clear that the respondent 
cannot claim the benefit of the Equitable Credit Corporation’s dis- 
count as a cash advancement from him to the complainants. Such a 
claim is simply without a sound basis in law or logic. 


The respondent’s appeal is denied, the complainants’ appeal is 
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sustained, and the decree appealed from is reversed in part and affirmed 
in part. The parties may present to this court a form of decree, in 
accordance with this opinion, to be entered in the superior court. 


Publication of Plans for Reorganization of Bank 
Sufficient Notice to All Interested Parties 


Presque Isle County v. Presque Isle County Savings Bank et al, Supreme 
Court of Michigan, 24 N. W. Rep. (2d) 186 


Where closed bank resumed business pursuant to publication 
of notice of reorganization in conformance with state statutes and 
regulations of the United States Treasury and state banking de- 
partment and notice states that detailed plan for the resumption 
of business is on file with state banking authorities which is avail- 
able to all depositors, creditors and stockholders of the bank, and 
county supervisors having notice of plan, filed no objections to the 
plan, and upon reopening of the bank the county through its 
treasurer accepts a 50 per cent dividend and certificate of par- 
ticipation and subsequently accepts other dividends from trust 
fund set up under said plan, it is held that the county is precluded 
from bringing any action to review bank’s method of collecting 
stock assessment levy and the appropriation of the proceeds of 
that assessment for reorganization of bank. The county having 
waited more than seven years before voicing any protest is guilty 
of laches and cannot now be heard to voice its protest. 


Suit by the county of Presque Isle against the Presque Isle County 
Savings Bank and others to review the method of collecting stock 
assessment levy and the appropriation of the proceeds of that assess- 
ment to capitalize reorganized bank and for other relief. From a 
decree for defendants, plaintiff appeals. 

Affirmed. 

Before the Entire Bench. 

A. W. Wilcox, of Alpena, for appellant. 

J. R. Dethmers, Atty. Gen., and James A. Greene, Asst. Atty. Gen., 
for appellee Commissioner of Banking Department. 

Phillip J. Glennie, of Alpena, and Paul E. Cholette, of Grand 
Rapids, for trustees Strausser, Dettloff, Jr., Nester and Carroll. 

Carl R. Henry, of Alpena, for appellee Presque Isle County Savings 
Bank. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 177. 
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SHARPE, Justice Plaintiff, county of Presque Isle, filed a bill 
of complaint against the Presque Isle County Savings Bank, the trus- 
tees of the segregated assets of the bank, and the commissioner of 
the banking department of the State of Michigan. The purpose of 
the bill, among others, was to review the method of collecting the stock 
assessment levy and the appropriation of the proceeds of that assess- 
ment to capitalize the reorganized bank. 

The bank closed its doors in February, 1933, in conformity with 
the governor’s bank moratorium order; and later opened under a con- 
servator. A 100 per cent. stock assessment was levied upon the 
stockholders which resulted in obtaining $68,800 either in cash or in 
promissory notes which were secured by deposit of reissued bank 
stock. 

In the summer of 1934 the reorganization of the bank was started 
under Act No. 32, Pub.Acts 1933, as amended by Act No. 95, Pub. 
Acts 1933. The plan of reorganization was formulated by the State 
banking department. Notice of the plan was published in a local 
newspaper of Rogers City and a copy of the notice was posted on the 
door of the bank. The plan provided for the levy and collection 
of a stock assessment of 100 per cent. upon the stockholders of the 
bank; that the proceeds of the stock assessment were to become a part 
of the mass of assets of the bank; that the capital structure of the 
reorganized bank would be represented by sound assets; that 50 per 
cent. of the deposits as of February 11, 1933, should be immediately 
available for payment by the reorganized bank; that 50 per cent. of 
the deposits would be waived and participation certificates issued for 
the depositors’ proportionate interest in certain assets which were to 
be taken out of the assets of the bank and segregated in a trust set 
up by separate instrument. The agreement creating the trust provided, 
among other things, that it was the duty of the three trustees, appointed 
by the commissioner of the banking department, to conserve the in- 
terests of the depositors and to liquidate the assets in the trust in a 
manner most advantageous to the depositors. 

None of the depositors objected to the plan within the time limited 
for them to do so. The reorganized bank opened for business on 
October 6, 1934. When the representatives of the banking department 
made a division of the assets before the reopening of the bank, all 
assets including the assessments paid by the bank stockholders were 
considered to be a part of the general mass of assets. A part of these 
assets was transferred to the reorganized bank to enable it to meet 
and pay 50 per cent. of the deposits of the old bank as of February 
11, 1933, when the accounts were frozen, and an additional $70,000 
was transferred to the reorganized bank and became a part of its capi- 
tal. The remaining assets were allocated to the trust. 
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Since the reopening of the reorganized bank, the trust has paid 45 
per cent. of the face of the participation certificates. Upon the re- 
opening of the bank, plaintiff accepted the 50 per cent. dividend of 
its deposit account. It also accepted the certificate of participation 
upon which it has accepted from the trust the following payments: 
$5,886.72 in December, 1936; $2,943.36 in January, 1938; $1,471.68 in 
May, 1940; and $2,943.36 in September, 1941. At the hearing it was 
estimated that an additional five or ten per cent. of the face of the 
participation certificates might be paid, given the depositors who were 
the holders of certificates from 75 to 77 and a half per cent. of their 
original deposits. 

Plaintiff filed a bill of complaint. It claims that under a proper 
construction of the act creating the authority to reopen closed banks 
and the plan of reorganization, the proceeds of the stock assessment 
were for the benefit of the depositors and properly a part of the segre- 
gated assets. Plaintiff does not object to the plan in general, but 
objects to the manner in which it was administered, particularly the 
claimed unauthorized use of the proceeds of the stock assessment to 
capitalize the reorganized bank. The objection was first made in 
October, 1941, when the present suit was instituted. 

In their answers to the bill of complaint, defendants gave notice 
of the following special defenses: that plaintiff failed to file objections 
to the plan with the circuit court within 30 days and is now precluded 
from bringing any action in law or equity attacking said plan of re- 
organization; that by accepting dividends and certificates of partici- 
pation, plaintiff is estopped to question the validity of the plan; and 
that plaintiff knew of the plan and its operation and construction by the 
banking commissioner and the trustees of the segregated assets for a 
period of substantially six years and is now chargeable with laches 
which precludes any right of recovery; and that plaintiff’s right of 
action, if any existed, is barred by the statute of limitations. 

Plaintiff urged during the trial and upon appeal that Act No. 32, 
Pub.Acts 1933, contains no authority for the use of the proceeds of the 
stock assessment to capitalize the reorganized bank; that the plan 
proposed by the banking commissioner contains no authority for such 
use of the proceeds of the assessment; and that the depositors, never 
having been informed by the notice of the use to be made of the 
assessments, did not consent to having the proceeds of the stock assess- 
ment used to capitalize the reorganized bank. 

Defendants contend that plaintiff, in reality, is attacking the plan 
by contending for a different interpretation of the meaning of the plan 
than was stated and intended, and under which the plan was carried 
out. The banking commissioner and trustees urge that the depositors of 
the old bank having filed no objections during the period provided for 
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under the act, accepted the benefits resulting from the reorganization 
and having waited more than seven years before objecting to the 
plan are chargeable with estoppel and laches which precludes plaintiff 
from now objecting to the plan. The defendant bank urges that the 
depositors having consented to the plan are bound thereby; that under 
the plan it was proper to place in the general mass of assets the pro- 
ceeds from the collection of the stock assessment and subsequently 
take out of the general mass of assets the new capital for the reopened 
bank; and that the old depositors are limited to the payment of their 
claims out of the trust assets and cannot look to the assets of the 
reopened bank for any deficiency. 


The trial court filed an opinion in which he found: 


“The plan was published in accordance with provisions of the 
statute and notice was given that unless the depositors objected 
within 30 days by filing appropriate proceedings in the circuit court 
for the county where the bank was situated, they would be deemed 
to have accepted the plan. The construction placed upon this statute 
and upon this plan which was formluated by the banking department, 
and which has been followed in substantially 175 reorganized banks, is 
to the effect that when the depositors accepted the plan they agreed 
to accept 50 per cent of their deposit liability from the reopened bank, 


and to accept for the remaining 50 per cent certificates of participation 
to be due and payable out of the Segregated Assets as and when these 
assets were liquidated. 


“T hold no brief for this plan. A careful examination of its provision 
leads one to the conclusion that it operated preponderately to the bene- 
fit of the stockholders and of the reorganized bank, although the value 
to the community of a successful bank, which was possible under the 
plan, may well be conceded. However, the depositors by failing to 
object to the plan were deemed to have accepted it and its provisions, 
and further, in the acceptance of the certificates of participation they 
agreed to look solely to the Segregated Assets for payment of these 
certificates. 


“It is not within the power of the court to change the statute nor 
to change the plan if it has been administered in conformity with the 
statute. The State Supreme Court has had occasion to pass upon the 
construction of this statute and upon various questions connected 
with the plan of reorganization. Their decisions In re Burger’s Estate, 
276 Mich. 485, [267 N.W. 887]; In Culp v. [First Commercial] Savings 
Bank of Constantine, 288 Mich. 646 [286 N.W. 113], and in others, 
satisfy me that it is the view of the Supreme Court that under this 
plan of reorganization the depositors have agreed to accept 50 per cent 
of their deposit liability from the reopened bank, and to look to the 
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Trustees of the Segregated Assets for the other 50 per cent; That the 
reopened bank is not liable for any more than 50 per cent. 

“Regardless of my own convictions in the matter, I feel compelled 
to reach the conclusion that the depositors can not look to the reopened 
bank for any deficiency which may result when the Segregated Assets 
have been fully liquidated, and I am therefore, unable to grant any 
relief in respect to this item.” 

The act requiring published notice, Act No. 32, § 7, Pub.Acts 933, 
as amended by Act No. 95, Pub.Acts 1933, reads: “Upon the reopening 
of such bank or trust company or upon putting such plan into opera- 
tion, the commissioner shall forthwith post a notice on the front door 
of such bank or trust company setting forth in full the details of such 
plan, and publish the same in a newspaper printed and circulated in the 
county, for two successive weeks; and shall state in said notice that 
upon application within thirty days next following the last publication 
of such notice to a court of chancery, of the county wherein the bank 
or trust company is located, such creditor or creditors, stockholder 
or stockholders, or depositor or depositors shall have the right to re- 
view said plan of reorganization; to have a determination made of the 
value of his or their claims against the bank or trust company, and 
the court in its discretion may order and decree the payment thereof 
in cash or by allocation of assets to said claimant or claimants of the 
value of his or their claims as so determined or said court may order 
and decree that said creditor or creditors, stockholder or stockholders, 
depositor or depositors shall accept and abide by such plan of reorgan- 
ization, or make such other, or further order or decree, in the premises 
as shall be fair and equitable under all of the circumstances of the 
case. No appeal from said order or decree shall operate as a stay of 
the plan of reorganization. Failure to make such application within 
said thirty-day period by any such creditor, stockholder or depositor 
shall be deemed to be consent to such reorganization or plan. All 
expenses incurred under the provisions of this section shall be paid out 
of the assets of such bank or trust company.” 

It is conceded that notice was published as required by the act, 
but the claim is made that the notice did not inform depositors that 
the proceeds of the stock assessment were to be used, in part, as capital 
for the reorganized bank. 

The published notice provided in part as follows: 

“Notice is hereby given that the above named Bank will resume 
business on the 27th day of September, 1934 or as soon thereafter as 
license is issued, under the following plan in accordance with the pro- 
visions of Act No. $2 of Public Acts for the year 1933, and Act No. 8 
of the Public Acts for the year 1932, for the State of Michigan, and all 
acts amendatory thereof, supplemental thereto, or in substitution 
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therefor, now or hereafter in force; also in accordance with and under 
the order of the Governor of the State of Michigan, the rules and — 
regulations of the Secretary of the Treasury of the United States, and ~ 
the Commissioner of the State Banking Department of the State of 
Michigan, applicable thereto. 

“A detailed plan for the resumption of business of said Bank is now 
on file in the office of the Commissioner of Banking of the State of 
Michigan, and with the Conservator of said Bank, and will be avail- 
able to all depositors and other creditors and stockholders of said 
Bank during the legal banking hours of said Bank.” 

In our opinion the notice as published set forth the details of the 
plan upon which the bank was reopened. The notice referred to the 
trust agreement, the details of which were available to all interested 
parties. The published notice called attention to the fact that the 
bank would resume business under the plan in accordance with the 
provisions of Act No. 32, Pub.Acts 1933, and Act No. 8, Pub.Acts 
1932, Ist Ex.Sess. The above acts authorized the plan adopted. There 
was sufficient notice to all interested parties. 

The record shows that the notice of the plan of reorganization was 
published in August, 1934; that the board of supervisors of the county 
of Presque Isle had notice of the plan; that the county of Presque Isle 
filed no objections to the plan; and that upon the reopening of the bank, 
the county through its county treasurer accepted the 50 per cent. 
dividend and certificate of participation and subsequently has accepted 
other dividends from the trust fund. 

In Dobbs v. People’s State Bank, 265 Ky. 117, 95 S.W.2d 1111, 
1112, the court of appeals of Kentucky said: “Though having actual 
knowledge of the reorganization, appellant did not act promptly, but 
brought this action more than three years after the reorganization 
was declared effective. In the meantime he acquiesced in the reorgan- 
ization and reaped its benefits by accepting the Depositor’s Refunding 
Certificate and the dividends declared thereon. To permit him to 
recover at this late date would subject the new depositors to the pay- 
ment of his claim and work a hardship on all those who had been 
induced by his acquiescence and laches to rely on the validity of the 
reorganization. We are therefore constrained to the view that he is now 
estopped from recovering in this action, and that the demurrer to the 
plea of laches and estoppel was properly overruled.” 

In McSweeney v. Equitable Trust Co., 127 NJ.L. 299, 22 A.2d 
282, 285, 1389 A.L.R. 653, there was a delay of three years and two 
months between the date of approval and the time of the objection 
by the depositor. It was there said: “In 19 AmJur. p. 676, § 62, 
‘Estoppel’ is defined: ‘The rule is well recognized that where a party, 
with full knowledge, or with sufficient notice of means of knowledge 
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of his rights and of all the material facts, remains inactive for a consid- 
erable time or abstains from impeaching a contract or transaction, or 
freely does what amounts to a recognition thereof as existing or acts 
in a manner inconsistent with its repudiation and so as to affect or 
interfere with the relation and situation of the parties, so that the other 
party is induced to suppose that it is recognized, this amounts to 
acquiescence and the transaction, although originally impeachable be- 
comes unimpeachable.’ See 10 R.C.L. p. 694, and 21 CJ. p. 1206.” 
See, also, Lansing Drop Forge Co. v. American State Savings Bank, 
273 Mich. 124, 262 N.W. 756, 104 A.L.R. 1199. 

Plaintiff having had notice of the plan of organization and having 
acquiesced in the operation of such plan by accepting the benefits there- 
under; and having waited more than seven years before voicing any 
protest has been guilty of laches and may not now be heard to voice 
its protest. 

The decree of the trial court is affirmed, but without costs as 
public question is involved. 


Administrative Classification Discriminating Against 


National Banks Held Improper and Invalid 


Hamilton Nat. Bank v. District of Columbia, United States Court of Appeals, 
District of Columbia, 156 Fed. Rep. (2d) 843 


Where for purpose of imposing gross earnings taxes, the District 
of Columbia tax authorities by an administrative classification 
treats banks under state laws as incorporated savings banks and 
treats national banks as not savings bank, although both state and 
national banks operate both savings and commercial accounts, it 
is held that such administrative classification is not only improper 
but invalid inasmuch as it is not in harmony with taxing statute. 
The classification operates to create a rule out of harmony with 
the statute and is a mere nullity. An administrative officer cannot 
restrict a statutory term such as “incorporated savings bank,” by 
a definition having no relation to savings deposits or accounts. 


On Petition for Review of Decision of the Board of Tax Appeals 


for the District of Columbia. 


Petition by the Hamilton National Bank to review a decision of 
the Board of Tax Appeals for the District of Columbia. 


Decision reversed, and cause remanded. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 900, 
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Mr. Roger J. Whiteford of Washington, D. C., with whom Mr. 
Philip S. Peyser, of Washington, D. C., was on the brief, for petitioner. - 

Mr. Harry L. Walker, Assistant Corporation Counsel, District of 
Columbia, of Washington, D. C., with whom Mr. Vernon E. West, 
Corporation Counsel, District of Columbia, and Mr. Chester H. Gray, 
Principal Assistant Corporation Counsel, District of Columbia, both 
of Washington, D. C., were on the brief, for respondent. 


PRETTYMAN, Associate Justice—Petitioner is a national bank 
doing business in the District of Columbia. There are in the District 
other national banks and also banks incorporated under various state 
laws. Some of these banks, both national and state, have savings 
departments and pay interest to savings depositors. These same banks 
do a general commercial banking business. 

Two pertinent statutes imposed taxes on Banks in the District of 
Columbia. One provides that every national bank and all other in- 
corporated banks shall pay 6 per cent a year on their gross earnings.’ 
The other provides that incorporated savings banks shall pay 4 per 
cent a year on their gross earnings less the interest paid to their de- 
positors.2 The first was enacted in 1902 and the second in 1904. 

The local taxing authorities treat banks incorporated under state 
laws as incorporated savings banks and treat national banks as not 
savings banks. Petitioner protested its assessment, claiming the right to 
deduct from its gross earnings the interest paid its depositors. The 
Board of Tax Appeals for the District of Columbia affirmed the As- 
sessor. Petition for review of that decision by this court was then filed. 

Petitioner makes three contentions. The first is that interest paid 
depositors on savings accounts is deductible in computing gross earn- 
ings, under the doctrine of District of Columbia v. Georgetown Gas- 
light Co., 1916, 45 App.D.C. 63, and Chesapeake & Potomac Telephone 
Co. v. District of Columbia, 1943, 78 U.S.App.D.C. 53, 187 F.2d 674. 
In the Georgetown Gaslight Company case, this court held that the 
cost of raw materials used in manufacture is deductible from gross 
receipts in computing gross earnings. In the Telephone Company case, 
this court applied the same doctrine to the cost of telephone directories 
supplied subscribers by the company. But we are not disposed to 
extend the doctrine of those cases. Gross receipts, gross income, and 
net income are different concepts. We need not venture too far into 
the discussion which has engulfed the subject for a half-century.’ 
Receipts differ from income as a matter of economic concept and 
constitutional importance, the former including capital and the latter 


*D.C.Code (1940) § 47—1701. 
*D.C.Code (1940 § 47—1708. 
*See 1 Mertens, Law of Federal Income Taxation (1942) c. 5. 
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not. Gross income becomes net by deductions. “Gross earnings” is 
not so certain in meaning but, generally speaking, means gross income. 
In this scheme of things, the cost of raw materials is eliminated from 
receipts to ascertain income, because income is gain and no gain is 
derived until cost of goods is recovered. In this same scheme of things, 
interest paid is, by established practice, a deduction from gross income 
in the computation of net income. Interest paid by banks on savings 
accounts is so treated.* Petitioner’s contention is, in ultimate substance, 
either that interest on savings accounts is an elimination from receipts 
in the computation of gross income, or that gross earnings differ from 
gross income in that items like this interest must be eliminated from 
the latter to acertain the former. It argues that interest paid de- 
positors is to a bank the cost of its raw material, i. e., money; or at 
least the same sort of an item as a telephone book to a telephone 
company. The rationale of the rule is difficult to state,> but we are 
not disposed to depart from the traditional treatment of the item. 
The same result is indicated by the provision of the Code here in- 
volved, which refers to “gross earnings, less the amount paid as 
interest to their depositors,” when the deduction of interest was in- 
tended. We agree with the Board of Tax Appeals that this interest falls 
within the deductions from gross income or gross earnings in the com- 
putation of net income, rather than among the eliminations which 
must be made from gross receipts in order to ascertain income or 
earnings. 

Petitioner’s second contention is that the difference in treatment 
accorded by the taxing authorities to national banks and state banks 
is an illegal discrimination which voids the tax upon petitioner. It is 
apparent that the 1904 act was intended to subject incorporated 
savings banks to a tax different from the tax imposed on other incor- 
porated banks, including national banks. This classification of banks 
by the Congress for tax purposes rested upon reasonable differentials 
and was, therefore, valid. The questions are three: Was the test 
used by the administrative officers for determining what is a savings 
bank proper? If improper, was the test so improper as to be invalid? 
If the administrative action is invalid, what, if any, remedy is available 
to a national bank? 

We do not think that the simple ascertainment of whether a bank 
has a national charter or a state charter is a proper method of deter- 


*See U. S. Treas. Reg. 111, § 29.23(b)-1; First National Bank of Braddock, 1938, 
88 B.T.A. 1244. 

5 For federal income tax purposes, cost of goods sold is determined for ‘mercantile 
and manufacturing companies by the use of inventories. The Treasury includes as raw 
materials those which have been acquired for sale or which will physically become part 
of merchandise intended for sale. U.S. Treas. Reg. 111, § 29.22(c)-1. See Francisco 
Sugar Co. v. Com’r, 2 Cir., 1931, 47 F.2d 555 Burroughs Adding Machine Co. v. Com- 
missioner, 1927, 9 B.T.A. 988. 
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mining whether the bank is or is not an incorporated savings bank. The 
test should have some relation to savings deposits. If state banks © 
engaged in the savings-account business and national banks did not, 
the nature of the charter might be an easy rule of thumb for identifying 
a savings bank, or might be an inevitable coincidence with the fact 
of being a savings bank. But such is not the case. National banks 
are fully authorized to receive savings deposits and to pay interest on 
them.® This petitioner has time and savings deposits as large as, if not 
larger than the similar deposits of the state banks classified as savings 
banks for tax purposes. On the other hand, the state banks do a 
general commercial banking business just as do the national banks; 
none is engaged exclusively in receiving and investing savings deposits. 
The charter powers of the several banks, national and state, vary in 
detail, but appear to be substantially equivalent in respects pertinent 
here. All are under the same regulatory control, the Comptroller of 
the Currency.” The rates of interest paid savings depositors are “pretty 
much uniform.” The evidence upon the hearing was that so far as 
commercial and savings accounts are concerned the business is identical. 
So that, so far as savings deposits are concerned, there is no difference 
between the national banks and the state banks. For that reason, we 
do not think that an administrative classification of state banks as 
savings banks, and national banks, as not savings banks, is proper. 
As we said in Neild v. District of Columbia,® in discussing Congres- 
sional power, the selection for classification must “rest upon some 
difference which bears a reasonable and just relation to the Act in 
respect to which the classification is proposed.” As we said again, 
in A-C Inv. Ass’n. v. Helvering,® discussing what is a savings bank 
under the federal income tax law, the answer is reached “by viewing 
what was actually done.” Legally speaking, the test applied by the 
administrative authorities in the case at bar is arbitrary. 

The next question is whether the administrative action is so im- 
proper as to be invalid. The equal-protection clause of the Fourteenth 
Amendment does not apply, that Amendment being directed to the 
states..° The Fifth Amendment, of course, does apply, but it contains 
no equal-protection clause. The Supreme Court has held as settled that 
a federal statute passed under the taxing power may be so arbitrary 
and capricious as to cause it to fall before the due-process clause," 
and has intimated that discrimination, if gross enough, might invalidate 
an act of Congress as equivalent to confiscation and therefore void 
“12 USCA. § 871. 

*D. C. Code (1940) § 26—101. 
* 1940, 71 App.D.C. 306, 110 F.2d 246, 260. 
° 1933, 62 App.D.C. 339, 68 F.2d 386, 390. 


* Wight v. Davidson, 1901, 181 US. $71, 21 S.Ct. 616, 45 L.Ed. 900. 
™ Heiner v. Donnan, 1982, 285 U.S. 312, 326, 52 S.Ct. 358, 76 L.Ed. 772. 
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under the Fifth Amendment.'* But we are not considering the validity 
of an act of Congress and need not go into the question whether Con- 
gress itself could provide a differential in tax for savings banks and in 
the same enactment define a savings bank as a bank with a state 
charter. The matter before us is the validity of an administrative 
action, and the scope of the power of classification by an administrator 
under a statute is obviously much less broad than is the power of the 
Congress in the first instance. While an interpretative administrative 
regulation consistent with the statute has great weight, one which 
“operates to create a rule out of harmony with the statute, is a mere 
nullity.”4% We do not think that an administrative officer can restrict 
a statutory term such as “incorporated savings bank” by a definition 
having no relation to savings deposits or accounts. He cannot elimin- 
ate, by administrative definition, from the statutory provision some 
institutions identical in all respects related to savings deposits with 
institutions included in his definition. His attempt to do so is invalid 
as not in harmony with the statute. 

In the view which we take of the case, it is not necessary for us to 
define an incorporated savings bank. “Until recently,” the Supreme 
Court said in 1878,'* the primary idea of a savings bank was an institu- 
tion in the hands of disinterested persons, the profits of which inured 
wholly to the benefit of the depositors. It was, said the Court, quasi 
benevolent. That case concerned a savings bank in the District of 
Columbia incorporated by an act of Congress, and called the “National 
Union Savings Bank of the District of Columbia.” In 1883 the Su- 
preme Court of the District of Columbia considered a case! in which 
an incorporated savings bank was converted by its trustees into a 
national banking association, pursuant to Section 5154 of the Revised 
Statutes, 12 U.S.C.A. § 35, and an act of June 30, 1876.1 The latter 
act provided that “all savings or other banks now organized, or which 
shall hereafter be organized, in the District of Columbia, under any 
act of Congress, which shall have capital stock paid up in whole or in 
part, shall be subject to all the provisions of the Revised Statutes, 
and of all acts of Congress applicable to national banking associations, 
so far as the same may be applicable to such savings or other banks.”!7 


Steward Machine Co. v. Davis, 1987, 301 U.S. 548, 585, 57 S.Ct. 883, 81 L.Ed. 
1279, 109 A.L.R. 1298; see Neild v. District of Columbia, supra. 

* Manhattan General Equipment Co. v. Com’r, 1936, 297 US. 129, 134, 56 S.Ct. 
$97, 400, 80 L.Ed. 528. * 

* Huntington v. National Savings Bank, 1878, 96 U.S. 388, 24 L.Ed. 777. 

* Keyser v. Hitz, 1888, 2 Mackey 473. 

%*19 Stat. 64. 

The quoted provision of the 1876 act was included in the 1901 Code, Section 713, 
but was omitted in an amendatory enactment of June 30, 1902, 32 Stat. 584. We have 
been unable to find any helpful legislative history relating to this amendment. Various 
statutes relating to national banks were extended to apply to savings banks in the District 
of Columbia by an act of March 4, 1988, 47 Stat. 1566, D.C.Code (1940) § 26—104. 
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The court thought that there might be a question whether that act did 
not, by its own operation, and without the necessity of any action by 
the banks, convert the savings banks in the District of Columbia at 
once into national banks, but said that the practical interpretation 
of the act had been for the banks themselves to take some action of 
conversion. Historically, therefore, in the District of Columbia there 
is no incongruity between savings bank and national bank. 

We have now to consider the disposition of the case. The fact 
that the administrative classification of banks is invalid does not, of 
itself, determine whether all these banks having identical savings- 
deposit businesses are or are not incorporated savings banks within the 
meaning of the statute. Respondent contends, and the Board of Tax 
Appeals held, that petitioner could not complain of the discrimination 
because the banks favored by the administrative practice are not in 
the proceeding. That position is obviously without merit. The person 
discriminated against is really the only person who can complain of 
the discrimination. Certainly he is the only one who does. 

While, as we have said, the equal-protection clause does not apply 
here, the course followed by the Supreme Court in disposing of cases 
wherein administrative action has been held invalid because of that 
clause, furnishes a guide for our action here. In Sioux City Bridge 
Co. v. Dakota County, 1923, 260 US. 441, 43 S.Ct. 190, 67 L.Ed. 340, 
28 A.L.R. 979, and again in Iowa-Des Moines National Bank v. Ben- 
nett, 1931, 284 U.S. 239, 52 S.Ct. 133, 76 L.Ed. 265, the Court, faced 
with this same dilemma, directed that the higher tax be reduced to 
the level of the favored taxpayers. Chief Justice Taft, in the former 
case, [260 US. 441, 43 S.Ct. 192] said that this should be done “even 
though this is a departure from the requirement of statute.” He said: 
“The conclusion is based on the principle that where it is impossible to 
secure both the standard of the true value, and the uniformity and 
equality required by law, the latter requirement is to be preferred as 
the just and ultimate purpose of the law.” 

The difference in treatment accorded the national banks and the 
state banks, reflected in the record in the case at bar, is not a mistake 
or an error in judgment; it was shown to be consciously done, and in 
that sense intentional and systematic.1® 


But our relation to the Board of Tax Appeals of the District of 
Columbia is more flexible than the relationship of the Supreme Court 
to the courts of the several states, and permits of directives as well as 
the usual appellate dispositions. The Board is “a constituent member 
of the assessing authority.”2® Our power to review its decisions is “as 


* Charleston Fed. Sav. & L. Ass’n v. Alderson, 1945, 324 U.S. 182, 190, 65 S.Ct. 624, 
89 L.Ed. 857. 


* Watrons v. District of Columbia, 1943, 77 US.App.D.C. 295, 135 F.2d 654, 656. 
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under the equity practice in which the whole case, both facts and law, 
is open for consideration,”*°—“the scope of a review of an equity court.” 
The definition of “incorporated savings bank” is not merely the tempor- 
ary disposition of the single assessment in the present proceeding but 
obviously concerns the taxation of the entire group of local banks as a 
continuing matter. The interests of all the banks are involved. The 
facts of the situation in 1904 when Congress enacted the special statute 
relating to incorporated savings banks, are pertinent. The various 
statutes which interrelate the local savings banks with the national 
banking laws would appear to have a bearing. The Comptroller of 
the Currency, under whose supervision all these banks operate, may 
have important interests in the subject or views which may be valu- 
able. This factual data is by no means complete in the record before 
us. Moreover, the matter is of the sort which should first be crys- 
tallized by administrative action. The decision of the Board in this 
case will be reversed and the case remanded, with instructions to 
cancel the present assessment unless the tax Assessor, upon a re- 
examination of the entire subject of taxing banks under these statutes, 
removes the discriminations presently existing, in which latter event 
the validity of his further proposals may be considered. 

Petitioner’s third contention is that the proposed tax is a discrim- 
ination violative of Section 5219 of the Revised Statutes.2! But that 
statute is addressed to the legislatures of the states, and the statutes 
with which we are concerned are acts of the Congress. Section 5219 
is of value here as an indication of Congressional policy. To that 
extent petitioner’s contention is sound. Our view of the case is in 
accord with that policy. But the section is not controlling in terms. 
Congress could, if it chose, tax national banks without regard to its 
provisions. 

Reversed and remanded for further proceedings in accordance with 
this opinion. 

® District of Columbia v. Pace, 1944, 320 US. 698, 64 S.Ct. 406, 408, 88 L.Ed. 408. 
"12 US.C.A. § 548. 


Delay by Receiver of National Bank Not an 
Acceptance of Offer of Purchase of Assets 


Reibman v. Federal Deposit Ins. Corporation, U. S. District Court 
D. Pennsylvania, 66 Fed. Supp. 409 


Where plaintiff makes an offer of $11,000 for certain assets 
held by receiver of National Bank and deposits $6,000 as earnest 
money and fifteen months later receiver applies for court authoriza- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition ) § 138. 
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tion to sell assets for $12,500, it is held that mere delay of re- 
ceiver in acting upon plaintiff’s offer does not constitute an accep- 
tance of said offer. No acceptance of offer implied by the long 
delay. 


Action by Sylvia Reibman against Federal Deposit Insurance 
Corporation, receiver of First National Bank & Trust Company of 
Easton, Pennsylvania, and Francis B. Kelly, liquidator, for specific 
performance of alleged contract to sell realty. On defendants’ motion 
to dismiss bill for failure to state a claim upon which relief can be 
granted. 

Motion to dismiss granted. 

The order was affirmed 156 F.2d 371. 

Nathan L. Reibman and Francis E. Walter, both of Easton, Pa., 
for plaintiff. 

Allen S. Olmsted, 2nd, of Philadelphia, Pa., and Leighton R. Scott, 
Charles D. Hogan, and Hogan & Scott, all of Easton, Pa., for de- 
fendants. 


GANEY, D. J.—This is a motion to dismiss a bill in equity under 
Federal Rule 12(b) (6), 28 US.C.A. following section 723c, for fail- 
ure to state a claim upon which relief can be granted. 


On April 24, 1944, the complainant herein, Sylvia Reibman, made 


an offer of $11,500 for premises 465-467 Northampton Street, Easton, 
Pennsylvania, designated as Asset No. 491 to the Federal Deposit In- 
surance Corporation through the receiver thereof of the First National 
Bank and Trust Company of Easton and deposited therewith the sum 
of $6,000 as earnest money. On July 13, 1945 the receiver of the First 
National Bank and Trust Company of Easton, Pennsylvania, presented 
a petition requesting the court for an order authorizing it to sell the 
hereinabove referred to property to J. L. Friedman and Melvin H. 
Friedman for the sum of $12,500. Thereupon the petitioner filed a 
bill in equity in the court of Northampton County at Easton, Pennsyl- 
vania, which was later removed to this court requesting that the proper- 
ty be ordered to be conveyed to her alleging that the long delay of 
fifteen months by the receiver constituted an acceptance of her offer and 
that specific performance should accordingly be decreed. To this com- 
paint the Federal Deposit Insurance Corporation through its receiver 
for the First National Bank and Trust Company filed the above motion 
to dismiss. 

It is submitted that even if the defendant was not a national bank 
receiver there could be no acceptance of the offer implied by the long 
delay which admittedly intervened between the acceptance of the 
earnest money and the date of the application by the receiver for leave 
to sell to the Friedmans. Moreover, under 12 U.S.C.A. § 192, providing: 
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“Such receiver . . . upon the order of a court of record of competent 
jurisdiction . . . may sell all the real and personal property of such 
association, on such terms as the court shall direct . . .,” it is requisite 
that any sale to be a valid one must be approved by the Comptroller 
and subsequently by the court and until such is the fact, it does not 
become a binding contract. Griggs v. Baumer, 3 Cir., 130 F.2d 899, 
901; Armstrong v. Wolley, 5 Cir., 89 F.2d 295. 
Defendants’ motion to dismiss is granted. 


Savings Deposits In Trust—Right of Surviving 
Beneficiary Limited to One-Half of Funds 


Abruzzese v. Oestrich, Court of Chancery of New Jersey, 47 Atl. Rep. 
(2d) 883 


Where mother opens a savings account in her name in trust for 
her two daughters, O and §, it is held that O and S are tenants in 
common. Upon the death of S in the lifetime of the mother, O’s 
interest still extends to only one-half of the fund, and representatives 
of deceased. mother are entitled to other half of the fund. The con- 
tention of O that the title of herself and her sister S was joint and 
that O became the beneficiary of the whole fund upon S’s death is 
not tenable. There is nothing in the style of the accounts to in- 
dicate whether the beneficiaries were to take jointly or as tenants 
in-.common. But equity does not favor joint estates and therefore 
in absence of words to contrary O and S became tenants in common. 


Action by Carl Abruzzese and another, executors, etc., against 
Mathilde Oestrich and others concerning two savings accounts stand- 
ing in the name of decedent in trust for her two daughters. 

Decree in accordance with opinion. 

Carl Abruzzese, of Newark, for complainants. 

Hood, Lafferty & Emerson, and William G. Hart, all of Newark, for 
defendant Mathilde Oestrich. 

Riker, Marsh & Sherer and F. Hobart Higgins, all of Newark, for 
defendant Franklin Savings Institution of Newark. 

Walter D. Van Riper, of Newark, and William A. Moore, of Trenton, 
for State. 


BIGELOW, Vice Chancellor.—This is a controversy over two sav- 
ings accounts standing in the name of Mathilde G. Bear in trust for 
her two daughters, Mathilde Oestrich and Louise Smith. One of the 
accounts, in the Franklin Savings Institution, was opened in 1930 and 


NOTE—For similar decisions see B.L.J. Digest ‘Fifth Edition) § 462. 
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for some undisclosed reason was closed three years later, and the balance 
therein, $7,267, was transferred to a new account in the same bank and 
with the same title as the old. In 1937, Mirs. Bear signed the agreement 
relative to this account, which is discussed below. The other account 
was opened by Mrs. Bear in the United States Trust Company in 1935. 
On July 23, 1943, Mrs. Smith died, but no change was made in the title 
of the accounts. Mrs. Bear passed away January 3, 1945, at which time 
the balance in one bank was $592, and in the other, $6,520. Mrs. Bear’s 
executors claim title to both funds and so does Miss Oestrich. 


The bill shows that the Supervisor of the Inheritance Tax Division 
of New Jersey asserts that both accounts were the property of Mrs. 
Bear at her death, and are part of her estate. The complainants join 
him as one of the defendants. He objects to the joinder and asks that the 
bill be dismissed as to him. Where, in the course of settlement of a 
decedent’s estate, the executor and a third person contest the owner- 
ship of a savings account, the jurisdiction of Chancery to adjudicate 
the matter on a bill filed by the executor or by the other claimant is 
well established by a long line of precedents. New Jersey Title G. & T. 
Co. v. Archibald, 90 N.J.Eq. 384, 107 A. 472; Commercial Trust Co. 
v. White, 99 N.J.Eq. 119, 182 A. 761; Id., 100 N.J.Eq. 561, 1385 A. 916; 
Johnson v. Sav. Inv. & Tr. Co., 107 N.J.Eq. 547, 153 A. 382; Hudson 
Trust Co. v. Holt, 115 N.J.Eq. 34, 169 A. 516; Thatcher v. Trenton 
Trust Co., 119 N.J.Eq. 408, 182 A. 912; Hickey v. Kahl, 129 N.J.Eq. 
233, 19 A.2d 33; Lester v. Guenther, 132 N. J.Eq. 496, 28 A.2d 777; 
Id., 184 N.J.Eq. 53, 33 A.2d 815; Wolf v. Wolf, 136 N.J.Eq. 403, 42 
A.2d 300. This procedure avoids circuity of action and multifarious 
suits. Travers v. Reid, 119 N.J.Eq. 416, 182 A. 908. In such a suit, 
the decree determining the title to a bank deposit may affect sub- 
stantially the tax on the decedent’s estate. In the absence of fraud, 
it is quite likely that the adjudication is conclusive when the tax comes 
to be assessed, even though the taxing authority was not a party to 
the cause. Restatement-Judg. secs. 83 and 110; 34 C.J. 526 and 1039; 
33 C.J.S., Executors and Administrators, § 142, p. 1099. In an action 
by the executor to recover assets which may be part of the estate, or in an 
action against the executor to establish a debt alleged to have been owed 
by decedent, the executor represents creditors to the extent that they 
are bound by the judgment. Does he likewise represent the State? I 
need not attempt to answer the question, since in the present cause, the 
Supervisor of the Inheritance Tax Division is named as a defendant 
in order that the State may be concluded beyond question, and also that 
the Supervisor may have opportunity to protect the interests of the 
State by presenting to the court such facts and arguments as he may 
deem proper. The joinder is not without precedent. Shippee v. Ship- 
pee, 122 N.J.Eq. 570 195 A. 728; Carter v. Martin, 124 N.J.Eq. 106, 
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199 A. 589. On general principles, the Supervisor appears to be a 
proper, although not a necessary party. Chancery Rule 6, N.J.S.A. 
Tit. 2. As the agent of the State, he has a substantial interest in the 
controversy, that is, the question of title to the bank accounts. The Di- 
rector of the Division of Taxation, rather than the Supervisor, might 
better have been named to represent the State, but no objection has been 
made on this ground. 


The Attorney General contends that the joinder of the State Super- 
visor converts the cause into an action against the State, in disregard 
of the principle that the State is not suable without its consent. The 
general principle is well settled. Not only are those suits barred in 
which the judgment sought would subject the State to a liability, but 
the rule has a much wider scope and has been held to apply, for in- 
stance, to an action to foreclose a tax sale certificate, Town of Irving- 
ton v. Ollemar, 128 N.J.Eq. 402, 16 A.2d 563; Irvington v. Geiger, 131 
N.J.Eq. 189, 24 A.2d 368; a suit to quiet title, Karp v. High Point Park 
Comm., 131 N.J.Eq. 249, 24 A.2d 860; Id., 182 N.J.Eq. 351, 28 A.2d 
118; and a suit for a declaratory judgment, Empire Trust Co. v. Board 
of Commerce, 124 N.J.Law 406, 11 A.2d 752. But there are limitations 
to the rule. In our leading case, American Dock, ete., Co. v. Trustees 
of: Publie Schools, 35 N.J.Eq. 181, 252, Justice Depue said, ‘‘In certain 
cases where the interests of the crown are incidentally concerned, the 
attorney general may be made a defendant in equity.’’ He gave as 
instances, suits to subject goods of a debtor to payment of his debts, or 
to recover a legacy, or to collect dividends on stock shares, in which the 
attorney general was made a party for the purpose of determining 
whether the subject matter, that is, the creditor’s assets, the legacy, or 
the stock shares, had passed to the crown by forfeiture in the first two 
actions, or as property derelict in the last. The American Dock case 
was primarily a suit to quiet title brought by one railroad company 
against another. The Trustees of Public Schools, an agency of the 
State, held a mortgage which had been created by the defendant com- 
pany, and which was worthless, if that defendant had no title. The 
court held: ‘‘In a suit such as the complainants have brought, a mort- 
gagee of the owner of the adverse title is a proper but not a necessary 
party. Though the complainants may not be able, as against the 
trustees, to present some of their grounds for relief, for the reason 
that the trustees are not the proper parties to litigate them, the 
trustees were properly made parties to this bill, and the relief prayed 
may, if the grounds of it are otherwise sufficient, be decreed against 
them.’’ The prayer with respect to the trustees was that their title be 
deereed to be invalid and that they be restrained from proceeding to 
sell the premises under a decree of foreclosure which they had obtained. 

Comparing the cases mentioned, we may observe that in the Karp and 
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Empire Trust Co. suits, the agencies of the State were the sole defend- 
ants, the bills attacked nothing except the title of the State; while the 
American Dock case was essentially a contest between the two railroad 
companies wherein the interests of the State, though substantial, were 
only incidentally concerned. The Ollemar case at first glance seems 
closer to the American Dock case, but may readily be distinguished. 
The Town, holding a tax sale certificate, brought foreclosure against 
the landowner and encumbrancers, including the State which had a 
lien for inheritance taxes. If the Town had been permitted to proceed 
against the State and established the priority of its lien, the State would 
have been compelled to pay the Town’s lien, or else abandon its own. 
In practical effect, the decree would have subjected the State to a 
liability for which the legislature had made no provision. As part of 
the same litigation, the holder of a mortgage on part of the land filed 
a bill praying, among other relief, that the lien of the State be appor- 
tioned among all the properties of decedent. In that cause, the State 
made no objection to its joinder. 

The suit now before me is primarily a contest between the executor 
complainants and the defendant O¢cestrich, in which the State is in- 
cidentally concerned because of the inheritance tax. Its agent is 
properly joined as a defendant. Let us now proceed to the merits. 


The test of title to the savings accounts is indicated by a quotation 
from Eagles Building & Loan Ass’n v. Fiducia, 1385 N.J.Eq. 7, 37 A.2d 
116 Eagles Building & Loan Ass’n v. Fiduccia, 136 N. J.Eq. 117, 40 
A.2d 627: ‘‘When a person procures a bank account, or shares of stock, 
or other property to be put in his name ‘as trustee for A’, his so doing 
is such a manifestation of his intention as is sufficient to create the trust, 
provided such was his intention. And his so doing is also some proof 
of his intention. But often a savings account is opened in this form, 
although there is no intent to create a trust. Because of the frequency 
of this situation, our courts have ruled that the style of the account is 
not, of itself, sufficient proof of intention to create a trust. Nicklas 
v. Parker, 71 N.J.Eq. 777, 61 A. 267, 71 A. 1135, 14 Ann. Cas. 921; 
In re Farrell’s Estate, 110 N.J.Eq. 260, 159 A. 617; Hudson Trust Co. 
v. Holt, 115 N.J.Eq. 34, 169 A. 516; Hickey v. Kahl, 129 N.J.Eq. 233, 
19 A.2d 33. Other circumstances are looked to. For example: What 
did the depositor say? Did he use the fund, after opening the account, 
as if the money were his own? Was the alleged beneficiary sui juris or 
not? Since a trust in the form under consideration is a passive one, 
and the beneficiary has an immediate right to possession, why was not 
an outright gift made?” [135 N.J.Eq. 7, 37, A.2d 118.] 

Throughout the time covered by Mrs. Bear’s savings accounts, Miss 
Oestrich was employed at an excellent salary, and was in the habit 
of turning over the greater part of her pay to her mother. But her 
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contributions to her mother are not shown to have been a source of the 
money deposited in the two accounts. Mis. Smith, who was a widow, 
not gainfully employed, contributed nothing to the fund. Presuma- 
bly all the money which Mrs. Bear deposited was her own. She with- 
drew money from the two accounts from time to time for her own 
purposes just as if the money was still hers. For instance, in February, 
1941, she used $6,000 to pay off a mortgage on property which she owned 
and to buy corporate stocks which she took in her own name. In 
December of the same year, she drew $10,000 from the Franklin Savings 
account and with this money bought for herself a government bond. 
None of the withdrawals were for the direct benefit of Miss Oestrich or 
Mrs. Smith. The two pass books were kept in the Bear home in a box 
with other papers, and Miss Oestrich had access to the box. There was 
never, however, anything which might be considered a delivery of the 
pass books to Miss Oestrich. 

Looking only to the facts, and to the rule of Nicklas v. Parker, it 
is evident that Mrs. Bear made no gift of the money to her daughters 
and created no trust for their benefit. But Miss Oestrich relies on the 
statute R.S. 17:9—4, N.J.S.A. This section of the revision, or its 
original, P.L.1932, p. 59, has been the subject of divergent decisions 
by the late Vice Chancellor Buchanan, in Thatcher v. Trenton Trust 
Co., 119 N. J. Eq. 408, 182 A. 912; Vice Chancellor Berry, in Travers v. 
Reid, 119 N. J. Eq. 416, 182 A. 908; and Vice Chancellor Fielder, in 
Hickey v. Kahl, 129 N. J. Eq. 233, 19 A. 2d 33. 

In the hope of understanding the statute, we go back to the 1903 
supplement to An Act concerning trust companies (Revision of 1899). 
‘“Whenever any deposit shall be made by any person in trust for another, 
and no other or further notice of the existence and terms of a legal and 
valid trust shall have been given to the trust company, in the event of 
the death of the trustee, the same or any part thereof, together with the 
dividends or interest thereon, may be paid to the person for whom the 
said deposit was made, or to his or her legal representatives.’’ P. L. 1903, 
p. 446. Three years later, a provision almost identical was included in 
section 26 of An Act concerning savings banks, P. L. 1906, p. 348. 

The supplement to the trust company act came before Chancery in 
1930 in Jefferson Trust Co. v. Hoboken Trust Co., 107 N. J. Eq. 310, 
152 A. 374, and the court held that the purpose of the statute was merely 
to protect the trust company from liability in the event of its making 
payment ‘‘to the person for whom the said deposit was made,’’ and that 
the statute had no bearing on the ownership of the deposit. Then, two 
years later the legislature amended the statutes of 1903 and 1906. The 
permissive ‘‘may be paid’’ was changed to the imperative ‘‘shall be paid 
to the person in trust for whom the said deposit was made, or to his or 
her legal representatives,’’? And there was added this significant clause; 
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‘‘And the legal representatives of the deceased trustee shall not be 
entitled to the funds so deposited nor to the dividends or interest thereon 
notwithstanding that the funds so deposited may have been the property 
of the trustee.’’ At the same time, there was enacted a like supplement 
to An Act concerning banks and banking, and still another statute to 
the same effect concerning deposits in savings banks, trust companies 
and banks. P. L. 1932, pp. 59, 60, 62 and 63. All four of these statutes 
are now combined in R. S. 17:9-4. 

By the acts of 1903 and 1906, unamended, the legislature dealt with 
the situation where an account stands in the name of ‘‘A in trust for B”’ 
and the bank is without further information concerning the true owner- 
ship of the account. It may belong to A or it may be a dry trust so that 
title vests in B, or it may be an active trust. The statute protected the 
bank if it paid B, even though A’s representatives should eventually 
appear to be the owners of the fund. Vice Chancellor Berry, in Travers 
v. Reid, after the 1932 enactments, held that the court must, in the first 
place, determine from the proofs and without regard to the statutes 
whether or not there was a valid trust and that the statutes only applied 
if the court should determine that there was such a trust and that B 
was the beneficiary. It seems to me that this conclusion gives insufficient 
weight to the history of the legislation. 


The original Acts of 1903 and 1906 meant by the phrase, a deposit 
‘*made by any person in trust for another,’’ an account in the form ‘‘A 
in trust for B,’’ regardless of: whether or not a valid trust had been 
established. That much is clear. The amendatory acts of 1932 and the 
two other statutes adopted at the same time, retained the phrase descrip- 
tive of the deposits that was found in the original acts. Phrases in an 
amendatory act which are taken unaltered from the original act are 
usually given the same effect as before the amendment. Under our con- 
stitution, Art. 4, § 7, par. 4, an amended section must be recited in full 
in the amendatory act. By observing this constitutional requirement, 
the legislature does not express an intention then to enact the whole 
section as amended, but only to enact the changes indicated. McLaughlin 
v. City of Newark, 57 N. J. Law 298, 30 A. 543; Id., 58 N. J. Law 202, 
34 A. 13. The phrase which describes the deposits should be given the 
same meaning as formerly and be considered to relate to the same class 
of deposits. Otherwise the legislature in 1932 accomplished nothing 
except to take away from the banks the protection which theretofore 
they had; so that now a bank can pay anyone only at its peril. 

Vice Chancellor Fielder, in Hickey v. Kahl, construed the statute 
as follows [129 N. J. Eq. 233, 19 A. 2d 38]: ‘‘I think its intent plain and 
that it is my duty to give effect to such intent, which I find to be that 
when one (donor) opens an account in a savings bank in his name in 
trust for a named beneficiary (donee) and there is no evidence as to the 
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intent of the donor which can be shown after the donor’s death, other 
than as can be gathered from the form in which the account was opened, 
the intent of the donor shall be taken to be to create an immediately 
effective trust for the benefit of the donee, over which the donor reserves 
a power of revocation, as evidence of which he retains possession of the 
passbook, and that so much of the funds deposited in that trust account 
over which the donor has failed to exercise his power of revocation shall 
belong to the donee free from any claim thereto on the part of the donor’s 
legal representatives. In such a case the only effect of the donor’s 
death is to terminate his power of revocation. His death does not 
complete the trust but renders it irrevocable.’’ 

Much the same legislative intent was discovered by Vice Chancellor 
Buchanan, but he found the language of the statute so confused and 
difficult to comprehend that he was unable to give effect to the intention 
of the legislature. 

While a legislative enactment may be inoperative and void for un- 
certainty, yet a statute is discarded for uncertainty only as a last resort. 
The judiciary should give effect to the intention of the legislature, if 
the intention can be found with reasonable assurance, and if the language 
of the statute at all permits. 50 Am. Jur. 486; Miller v. Belmont, etc., 
Co., 268 Pa. 51, 110 A. 802. How far a court will go is illustrated by 
Johnson & Johnson v. Weissbard, 121 N. J. Eq. 585, 191 A. 873, and 
Kohn v. Local No. 195, 1382 N. J. Eq. 512, 29 A. 2d 141, where operation 
was given to statutory provisions which at first sight seemed almost 
meaningless. ‘‘In the interpretation and construction of statutes, the 
primary rule is to ascertain and give effect to the intention of the Legis- 
lature; and the intention of the Legislature is to be ascertained, not 
merely from the language of the act taken as a whole, but where the 
language is not free from ambiguity, from the application of the act to 
existing circumstances and necessities.’’ Clarkson v. Ley, 106 N. J. Law 
380, 148 A. 745, 747. 

Fears have been expressed that the enactments of 1932 might be 
invalid because they concern a testamentary disposition, although this 
is not indicated by the titles to the acts. That fear need no longer bother 
us since the adoption of our revised statutes, for each section in the 
revision stands as an independent, sufficient and valid enactment. Duke 
Power Co. v. Somerset Board of Taxation, 125 N. J. Law 431, 15 A. 2d 
460; New Jersey Bell Telephone Co. v. Newark, 134 N. J. Eq. 581, 37 
A. 2d 103. 


The United States Circuit Court of Appeals, in an opinion by Judge 
Biddle, reached the same result as Vice Chancellor Fielder in Field v. 
Fidelity Union Trust Co., 3 Cir., 108 F. 2d 521; Fidelity Union Trust 
Co. v. Field, 311 U. 8S. 169, 61 8S. Ct. 176, 85 L. Ed. 109. 

Our Court of Errors and Appeals in Wolf v. Wolf, 1386 N. J. Eq. 403, 
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42 A. 2d 300, refrained from intimating its opinion on the subject, and 
in Passaic National Bank v. Taub, 137 N. J. Eq. 544, 45 A. 2d 679, affirm- 
ing 136 N. J. Eq. 50, 40 A. 2d 198, did not mention the statute. That case 
arose in the lifetime of the depositor-trustee and was an interpleader 
between his creditor and the beneficiary. The court awarded the fund 
to the creditor. In view of this decision, it cannot be said that a deposit 
in the style A in trust for B creates an immediately effective trust, 
subject only to the power of revocation of A, the donor. In the absence 
of fraud, A’s creditors could not reach such a trust fund or compel him 
to exercise the power of revocation. Restatement-Trusts, sec. 330, com- 
ment o. But our statute does not in terms deal with the title to the 
account during the lifetime of the depositor. It only provides that in 
the event of his death, the fund shall be paid to the beneficiary, and 
that the representative of the depositor shall not be entitled. 

In New York, without the aid of statute, a rule was developed which 
has spread throughout the country, that upon the death of the depositor, 
the beneficiary is entitled to the fund or so much as remains, unless there 
is proof that the depositor had a different intention. In re Totten, 179 
N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900. Restatement- 
Trusts, sec 58. Our courts in Nicklas v. Parker, 71 N. J. Eq. 777, 61 A. 
267, 71 A. 1135, 14 Ann. Cas. 921, carefully considered the New York 
rule and declined to adopt it. But our legislature, by the statute under 
consideration, intended, I think, to enact a rule similar to that of New 
York. In New York, the title of the beneficiary is so slight while the 
depositor lives, that creditors of the latter can reach the fund. Beakes 
Dairy Co. v. Berns, 128 App. Div. 137, 112 N. Y. S. 529. See 48 Harv. 
L. Rev. 1168. And so the same result is reached as in Passaic National 
Bank v. Taub. 

I conclude that upon the death of the depositor the statute either 
casts the title on the beneficiary or raises a presumption in his favor. 
There is no evidence in the present suit which overcomes the presump- 
tion. 

Because of the interest of the State in this matter, I should make one 
more observation on the effect of the statute. Whatever title the donee- 
beneficiary may have during the lifetime of the donor-depositor, is 
subject to a power of revocation which continues until the donor’s 
death. This power of revocation is inconsistent with a right in the donee 
to the possession or enjoyment of the fund in the donor’s lilfetime. The 
donee’s title does not embrace such a right. 

In 1937, Mrs. Bear executed and delivered to one of the banks, the 
Franklin Savings Institution, a paper entitled ‘‘Agreement’’ on a 
printed form supplied by the bank and which reads as follows: 


‘‘This account and all moneys credited to it may be withdrawn upon 
the signature of the person in whose name the account is opened in trust 
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for another. Upon the death of the person in whose name the account 
is opened in trust the Bank is authorized and directed to pay the entire 
balance of the account, together with interest, to the person in trust for 
whom the account is designated, provided he or she is of legal age at 
the time of such payment, and if a minor at such time, then payment 
may be made to the person in trust for whom the account is designated 
with the written consent of the legal representative of the deceased 
person in whose name the account was opened in trust. Such payment 
in either case shall be a complete discharge of the obligations of the 
Bank to all parties, and the rights of the legal representative of the 
deceased person, if any, shall be enforced only against the person to 
whom payment has been made in accordance with the terms of this 
agreement.’’ 

t 

Whether title to the account be determined by the statute, or by the 
agreement, the result is the same. This is in harmony with the decision 
in Hickey v. Kahl on an agreement identical with the one above quoted. 

Miss Oestrich argues that the title of herself and her sister, Mrs. 
Smith, was joint and that she became the beneficiary of the whole fund 
upon Mrs. Smith’s death. There is nothing in the style of the accounts 
to indicate whether the beneficiaries were to take jointly or as tenants 
in common. But equity does not favor joint estates. In the absence of 
words to the contrary, Mrs. Smith and Miss Oestrich became tenants in 
common. Aubry v. Schneider, 69 N. J. Eq. 629, 60 A. 929; Whelan v. 
Conroy, 126 N. J. Eq. 607, 10 A. 2d 636. One-half of the fund in each 
bank belongs to Miss Oestrich, and no more. 

Now for the devolution of Mrs. Smith’s half of the fund. In New 
York, it is considered that upon the death of the named beneficiary in 
the lifetime of the depositor, the interest of the beneficiary terminates 
and the depositor holds free of any trust, tentative or otherwise. The 
direction in our statute that payment be made to the beneficiary “or to 
his or her legal representatives,’’ may indicate a different rule. How- 
ever, Mrs. Smith died testate, making her mother, Mrs. Bear, her sole 
legatee and naming her executrix. I understand that her estate has 
been wound up and no creditors remain unpaid. So, either because of 
the nature of these bank account trusts, or by force of Mrs. Smith’s 
will, the representatives of Mrs. Bear are entitled to one-half of the fund. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Additional Shares Described As Stock Split-Up Held Not Dividend 
Payable to Income Beneficiary 


In re Lissberzger’s Estate, Surrogate’s Court, 64 N. Y. Supp. (2d) 370 


Corporation in which testamentary trustees held stock issued an 
additional share for each four shares held by stockholders and described 
transactions as a stock split-up. It made no transfer on its books of 
earned surplus to capital stock surplus. The transaction merely 
watered down the previously outstanding stock and made the number 
of shares five for each four theretofore outstanding. 

It was held that the additional shares were not in fact a dividend 
within direction of will to trustees to pay over to beneficiaries all 
dividends, whether stock dividends or otherwise. The case relied on 


by the income beneficiary (Matter of Lloyd’s Estate, 292 N. Y. 280) is 
not in point. In that case a cash dividend was actually paid out of a 
surplus which was created for the express purpose of the dividend pay- 
ment. The text of the will there under consideration was held sufficiently 
broad to cover such a dividend. Here there was no dividend. 


Disposition of Income Received During Administration 


United States National Bank v. Allen, Supreme Court of Oregon, 170 Pac. 
Rep. (2d) 757 

Testatrix devised the “rest, residue and remainder” of her property 
in trust with directions that one-half the income be paid to her widower 
and the other half to her daughter for her maintenance, education, 
music, etc. Trustee had in its possession enough income accumulated 
during administration to discharge all claims. The issue was whether 
the accumulated income should be used to pay claims or withheld for 
eventual distribution to the trust beneficiaries. 


There are two irreconcilable rules which have grown up in this 
country in respect to the point involved. There is the general rule, 
supported by the decided weight of authority in this country, and, 
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likewise, the English cases, that the earnings upon testator’s property, 
derived during the course of administration, used to pay costs of .admin- 
istration, debts and legacies, if not disposed of by the express terms of 
the will, are added to the residuary trust as part of its corpus. Then 
there is the so-called Massachusetts rule, which crystallized in 1929, 
which holds that the earnings upon testator’s property used to pay 
costs of administration, debts and legacies derived during the course 
of administration, if not disposed of by the express terms of the will, 
are distributable to the life beneficiary as income. 

In the instant case the court adopted the general rule as distinguished 
from the Massachusetts rule that the earnings upon testatrix’ property, 
derived during the course of administration, should be added to the 
residuary trust as part of its corpus and therefore available for the 
payment of claims. 


Discretionary Powers of Original Trustee Properly Exercisable By 
Substituted Trustee 


In re City Bank Farmers Trust Co., Surrogate’s Court, 64 N. Y. Supp. 
(2d) 523 

In trustee accounting proceeding in instant case, the Court is asked 
to determine preliminarily the construction and effect of those provisions 
of decedent’s will pertaining to investment authority. Such authority 
reads as follows: “I will and direct that my said husband as such 
Executor and trustee of this my will in his discretion retain as invest- 
ments for so long as he may think fit, any stock, bonds, or other securi- 
ties or other personal property or assets belonging to me at the time of 
my death which may be received by him as such Executor or trustee 
of this my will as part of the Estate although the same may not be of 
such character as are or may be permitted for trustee’s investments by 
the general rules of law, and I do further will and direct, that invest- 
ments and re-investments of my Estate and funds or property embraced 
therein may be made by my said husband as such Executor and trustee 
in not only such securities as are or may be permitted for trustee’s 
investment by the general rules of law but likewise in such other securi- 
ties and property real and personal as in the discretion of my said 
husband may seem best, and for any loss arising from any investment 
thus made he shall be in no wise accountable and I declare it to be my 
will that as well in the original taking and holding of all the property 
embraced in my Estate as in the making investments and re-investments 
it shall be lawful for my said husband as such Executor and trustee and 
he is hereby authorized, in his discretion, to take and hold property and 
securities either personal or real for the account of my Estate and 
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subsequently and from time to time to make investment and re-invest- 
ment as shall by him be deemed practicable and expedient.” 

It was held that under the terms of the will here involved the 
discretionary power given to the original trustee, to retain investments 
owned by the testatrix at the time of her death, and to invest and 
reinvest in non-legals, as provided in her will, was not personal to him 


and that such powers were and are properly exercisable by the present 
accounting substituted trustee. 


Election By Trust Beneficiary to Compel Replacement of Trust 
Property 


Edgar v. Bank of America, Cal. App., 167 Pac. Rep. (2d) 509 


Trustee, erroneously believing itself the owner of certain arid land 
actually held in trust, sold the land, and the purchasers drilled wells 
producing irrigation water, thereby increasing the value of the land. 
Trustee repurchased the land for the trust, agreeing to delay repos- 
session for five years, this being the period of an irrigation contract the 
purchasers had made. 

Where trust beneficiary elected to compel replacement of trust 
property with its fruits, it was held that the measure of value of the 


fruits was the value to those who stood in the position the beneficiary 
should have occupied while possession was alienated, that is, what the 
property produced for the purchasers while they were in possession. 


Duty of Trustees Authorized to Invest in Their Discretion in Securi- 
ties Permitted By Law or in Securities Outside of That Class 


In re Mathews’ Estate, Surrogate’s Court, 64 N. Y. Supp. (2d) 233 


Upon the question of construction raised in the accounting proceed- 
ure in the instant case, the surrogate holds that the trustees functioning 
under the last will and testament of Charles T. Matthews, the testator 
and donor here (pursuant to the power of appointment exercised by 
the will of the donee) are vested with the rights, powers and authority 
set forth in article sixteenth of the donee’s will. They are not controlled 
by the limitations upon the trustees’ powers and authority contained in 
the donor’s will. It was held, therefore, under this construction, that 
the trustees are not restricted to investments within the legal class of 
securities, but that they, under the terms of the donee’s will, are 
authorized to invest in their discretion in those permitted by law or in 
securities outside of that class, subject, however, to the ordinary rules 
of prudence and vigilance, 
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Failure of Conditional Gift to Charities 


City Bank Farmers Trust Co., v. Housman, N. Y., 296 N. Y. 512 


Settlor provided for income payments in a stated amount to his 
former wife for life, any balance of trust income to go to settlor, and 
upon settlor’s predeceasing former wife, such balance was to go to his 
surviving children, or, if no children survived, then such balance was 
to go to certain charities. Settlor was survived by a daughter, who 
subsequently died leaving her son. 

It was held that upon the death of the daughter, the surplus income 
was to be paid to her executor until the death of the settlor’s former 
wife, when the trust would be terminated. The conditional gift to the 
charities failed when settlor died leaving a surviving child, since daugh- 
ter’s interest vested at that time. 


Implied Power of Trustees to Sell Realty 


Dunn v. Haley’s Trustees, Ky. App., 194 S. W. Rep. (2d) 635 


Testator left all his property in trust for widow for life and author- 
ized his trustees as follows: “to sell and convey any and all personal 
property which I may leave and to reinvest the proceeds thereof, hereby 
giving and granting unto them as full and complete power to control, 
manage, and deal with my estate as I now personally possess and after 
the death of my wife, or in the event she predecease me, I authorize and 
empower said trustees and executors to sell and convey any and all 
real estate held by them as said executors and trustees, and to divide 
the proceeds. It was held that the trustees had no implied power to 
sell realty until widow’s death. 


Purpose of Public Charitable Trust Carried Out 


Morse v. First National Bank of Galveston, Tex., C. C. A., 194 S. W. Rep. 
(2d) 578 


Where testatrix left the residue of her estate, subject to a life 
tenancy, to “be converted into a ‘Hanscom Fund for Charities,’ and 
sent to Canon John Hourigan of Jersey, Channel Islands, to be dis- 
tributed according to his discrimination among the Island’s poor,” and 
Canon Hourigan predeceased testatrix, it was held that the purpose of 
public charitable trust could still be carried out and that the residuary 
legacy did not lapse merely because the medium through which the 
trust was to be administered was no longer available, 
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Profits Realized By Trustees From Sales of Trust Assets Con- 
stituted “Capital’’ 


In re Davis’ Estate, Cal., 171 Pac. Rep. (2d) 463 


Testator gave $75,000 to trustees in trust and directed that it be 
invested and reinvested and that net income be paid to named person 
for life with remainder over. Respondent places emphasis upon the 
fact that the testator used the phrase “sum of seventy-five thousand 
dollars” three times in Article Sixteenth of the will saying: “The first 
time it was used he bequeathed ‘the sum of seventy-five thousand 
dollars’ to the Trustees in Trust; the second and third time that the 
phrase was used he was disposing of the corpus of the Trust, and in 
those instances he referred to it as ‘said sum of seventy-five thousand 
dollars,” and it is said: “There is no indication whatever that the 
Testator had in mind that the Trustees should hold more than seventy- 
five thousand dollars for ultimate distribution. 


It was held that the words “said sum of seventy-five thousand dollars” 
were intended to identify and describe the trust estate and not to limit it 
so that the profits realized by Trustees from sales of trust assets con- 
stituted “capital” payable to remaindermen, and not “income” payable 
to life beneficiary. It seems clear that the phrase “seventy-five thou- 
sand dollars” was used to identify the trust estate, which would be in 
the form of securities and other property, rather than to designate a 
definite sum of money which would not be on hand unless the trust 
assets should be liquidated. The will made no provision for liquidation 
of the assets upon termination of the life estate and the payment to the 
remaindermen of $75,000 in cash or the delivery to them of $75,000 worth 
of trust assets, in whatever form they might be. 


Provision Setting Up Additional Trusts 


Redpath v. Auchincloss, Conn., 47 Atl. Rep. (2d) 315 


Testatrix set up trust funds for her three children and provided that 
additional trusts be set up for all grandchildren living at her death, 
the principal of the additional trust for each such grandchild to be taken 
from the principal of its parent’s trust and to be in an amount sufficient 
to provide an annual income of $7,500; a similar fund, producing $7,500 
per annum was to be set up for each later born grandchild, the principal 
likewise to be taken from parent’s share. The share of testatrix’ son 
was insufficient to set up in full the stipulated trusts for his three 
children living at testatrix’ death and a fourth child was later born to 
the son. 
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It was held that the fourth child was not entitled to the benefit of a 
new trust fund, there being no balance in parent’s share to apply. to 
that purpose, although testatrix had not anticipated depreciation of 
estate and had intended to treat all grandchildren alike; testatrix had 
contemplated that shares of earlier born grandchildren would be re- 
constituted upon the subsequent birth of another grandchild. 


Trustees’ Commissions on Specific Devises 































In the Matter of the Appraisal, Under the Estate Tax 
Law of the Estate of Robert C. Meserole, Deceased Surrogate’s Court, 
N. Y., Nassau County 

By his will the testator after directing payment of his debts, funeral 
and testamentary expenses, including all estate taxes, and the payment 
of not to exceed $500 for a monument, gave all his personal effects to his 
wife and then devised and bequeathed all his residuary estate to his 
executors in trust for the benefit of his wife for life with power to invade 
the principal. He specifically directed the executors to hold as a part 
of the corpus of that trust the real property at Dosoris Way as a home 
for his wife so long as she should wish to use it, and further empowered 
them to retain as a part of such corpus the real property on Birch Hill 
Road in Locust Valley. Upon the death of his wife, he gave the latter 
property to his wife’s nephew. He directed in paragraph Seventh of his 
will that all the rest of his property be converted into cash. 

Under this will it seems clear that the two parcels of real property 
in question were devised directly to the trustees in such manner as to 
make them specific devises to those trustees. It would necessarily follow 
that if commissions are allowable to them for receiving those parcels of 
real property, they would constitute trustees’ commissions and not 
executors’ commissions. Therefore, such commissions would not be 
allowable deductions. 


Trustees Relieved of Duty to Diversify Investments 


Warmack v. Crawford, St. Louis Court of Appeals,, Missouri, 195 S. W. 
Rep. (2d) 919 

The will creating the trust in this case provides: “The trustees, 
without accountability for loss, may retain as investments of the trust 
estate, any and all real estate, or bonds, stocks, loans, and other securi- 
ties received in trust hereunder.” Practically all of testator’s savings 
were invested in stock in corporation by which testator was formerly 
employed. 
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It was held that by inserting the foregoing clause in the will, the 
testator must have intended to grant to his trustees a free discretion 
with reference to the retention of securities, unhampered by any 
arbitrary rules of trust management which would ordinarily be applica- 
ble if the will were silent as to such matter. The language of the clause 
quoted is not narrow. It does not limit the discretion of the trustees 
to a retention only if the ordinary requirement of diversification is 
complied with. If that had been the testator’s intention, it would have 
been simple for him to have said so. The language is general, not 
limited. It gives discretion to retain “any and all,” and not such as 
might be left after the application of the rule of diversification. These 
are words of broad discretion, and, when considered in connection with 
the facts and circumstances shown in evidence, including the fact that 
at the time the will was drawn practically all of the testator’s savings 
were invested in the stocks in question, must be construed as relieving 
the trustees of the duty to diversify, if, in their discretion, exercised in 
good faith, the securities in question are otherwise proper. This view is 
in accordance with the general rule as stated in 1 Restatement of the 
Law of Trusts, Sec. 228 (f). It is there said that by the terms of the 
trust the requirement of diversification may be dispensed with. This 
may be either by a mandatory direction to the trustee to invest the 
whole or a specified part of the trust property in a particular security 
or type of security, or by permission of the trustee so to do. 


Application of Trust Corpus For Repairs of Dwelling of Life Tenant 


In re Bower’s Will, N. Y. App. Div., 63 N. Y. Supp. (2d) 76 


Where testatrix gave son use of farm for life and provided, “In the 
event he does not pay taxes and keep up the buildings on said farm, I 
authorize and direct the trustee of my estate to pay said taxes and keep 
the buildings up in repair from trust funds that are provided in this 
will,” and evidence indicated that farmhouse was in need of repair, it 
was held that the trustee was to apply sums from the corpus of the 
trust fund as directed “to make the dwelling reasonably habitable.” 


Valid Spendthrift Trust Created 


Rountree v. Lane, U. S. Circuit Court of Appeals, Va., 155 Fed. Rep (2d) 471 


Where testamentary trusts provided life income to testator’s son, 
to be used for maintenance and support by guardian until son’s majority 
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and then paid direct to son, and will also contained this clause, “With 
reference to the trust estate created in this article of my will, I direct 
that neither the corpus thereof nor any portion thereof, and neither the 
income from nor any portion of the income therefrom shall ever be 
subject to the liabilities of any of my beneficiaries hereunder, or to 
alienation, in whole or in part, by them or any of them,” it was held 
under Sec. 5157 Va. Code, that a valid spendthrift trust was created 
and creditors could not compel assignment of son’s income. 


Trust Instrument With Reservation of Reversion 


Scholtz v. Central Hanover Bank & Trust Co., Court of Appeals of 
New York, 68 N. E. Rep. (2d) 503 


In the instant case appellant is a widow whose only child is George 
C. W. Scholtz, a person over twenty-one years of age, unmarried and 
without issue. She has two brothers, two sisters, and two nephews and 
a niece who are the children of a deceased brother. On December 28, 
1937, there was delivered to the respondent trust company a deed of 
trust executed by the appellant which transferred to the respondent 
cash and securities in trust for the following purposes: “To pay the net 


income thereof to George C. W. Scholtz, the settlor’s son as nearly as 
possible in equal weekly installments during each and every week of 
his life; and upon his death to transfer, assign and pay over the principal 
thereof to the descendants of said George C. W. Scholtz, if any, him 
surviving, in equal shares, per stirpes and not per capita, and if he 
shall have no descendants him surviving, to transfer, assign and pay 
over the same to the settlor’s next-of-kin under the laws of the State 
of New York at the date of her said son’s death, per stirpes and not per 
capita.” 

It was held that the direction in trust instrument to pay over 
principal to settlor’s next of kin, upon death of life beneficiary without 
descendants, was equivalent to the reservation of a reversion, thereby 
authorizing revocation of trust upon consent of settlor and life benefi- 
ciary without necessity of consent of settlor’s next of kin as would have 
been necessary had a remainder been created. The reservation of a 
reversion is not inconsistent with the creation of a trust to continue 
until the death of the reversioner. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Accumulated Trust Income Not Distributed to Decedent 


Estate of Emma Earle v. Commissioner, U. S. Circuit Court of Appeals, 
Sixth Circuit, No. 10269 

Decedent’s husband, who predeceased her, created a testamentary 
trust giving her one-third of the income, distributable at such times and 
in such amounts as the trustee should deem best. The trustee accumu- 
lated the income without paying it out. Subsequent to decedent’s 
death, the trust was closed in the Probate Court and the assets were 
distributed under a court order to the residuary beneficiaries of the 
trust, who were also the residuary beneficiaries under decedent’s will. 
Although no part of the undistributed income passed to decedent or her 
estate, it is held that she had a vested one-third interest therein which 
is liable to estate tax in her estate. Where the Probate Court did not 
pass upon the extent of decedent’s interest in her husband’s estate, its 
order is not binding in the tax proceedings. 


Charitable Exemption—Conditional Devise 


W. H. Churchill, Jr., Trustee (Viomond Est.) v. U. S., U. S. District Court, 
Wisconsin, Civ!] Action No. 2480 


Decedent, who died in 1939, devised farm property to the City of 
Milwaukee on condition that it be maintained as a public park. If the 
city did not accept the property within a specified time, it was to go to 
the State of Wisconsin on the same condition. If not accepted by the 
State within a specified time, it was to go to the County of Ozankee on 
such condition. If the County should also fail to accept the devise, the 
property was to go into the residuary estate. In the event that the 
property should be accepted but should cease to be maintained as a 
park, title was to vest in a named individual. In any event, decedent’s 
wife was given the right to occupy the property free of charge for a 
five-year period. Where the County accepted the gift after it had been 
rejected by both the City and State, it is held that, at the time of 
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decedent’s death, the possibility that charity would not take was 
not so remote as to be negligible. As the value of the devise for 
charitable purposes could not be ascertained as of the time of decedent’s 
death, no deduction is allowable for the value of the property, less the 
value of the widow’s interest therein. 


Possibility of Reverter from Insurance Policy Subject to Estate Tax 





Estate of Charles H. Thieriot v. Commissioner, U. S. Tax Court, 
1 T. C. No. 92 

Decedent took out a policy of insurance on his own life, naming his 
wife the life beneficiary and death beneficiary if she survived the insured. 
The life beneficiary had the right to borrow money on the policy, to 
receive the cash or surrender value and to change the beneficiary. The 
policy provided that if the death beneficiary did not survive the insured 
the proceeds were to be paid to the executors, administrators and 
assigns of the insured. This provision was in effect at the decedent’s 
death. 

It was held that the proceeds of insurance in excess of $40,000 are 
includible in decedent’s gross estate under Section 811 (g) of the 
Internal Revenue Code. The fact that the life beneficiary had absolute 
control over the‘policy and could surrender it and take the cash value 
is not controlling. Since the power to surrender was not in fact exercised 
before the death of the insured, then, the death of the insured was the 
intended event which cut the string by which the proceeds of the policy 
might be brought back to the insured and brought them into the pos- 
session and enjoyment of the beneficiary.’ 





Estate Tax on Powers of Appointment 





Pennsylvania Company v. United States, U. S. District Court, Pa., 
Civil Action No. 5170 


Under Pennsylvania law, the donee of a power of appointment under 
a spendthrift trust could appoint to her creditors if she so desired, with 
the result that the power is a general and not a special power for 
Federal Estate tax purposes. 

The Government concedes that if, under the law of Pennsylvania, 
this power was so limited that the donee could not appoint to his 
creditors or his own estate, it would be a special power and would be 
so construed by the Supreme Court under the taxing statute but an 
examination for the Pennsylvania cases shows that the donee in the 
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instant case was perfectly free to appoint to her creditors under the 
terms of this will, if she so desired. 

In McCord’s Estate, 276 Pa. 459, it was held that “Donees under 
general powers of testamentary appointment may dispose of the estate, 
subject to the power, directly to their appointees, or they may reduce 
it to the possession of their executors and subject it to their debts, 
expenses of administration and legacies.” The trust in McCord’s 
Estate was not a spendthrift trust but, the following year, in Forney’s 
Estate, 280 Pa. 282, a case involving an inheritance tax upon the estate 
of the donee of the power, the Supreme Court, citing McCord’s Estate 
as authority, held that the donee of a power of appointment under a 
spendthrift trust in a will which directed the payment of debts could 
“make such testamentary disposition of the trust fund as she saw fit.” 
The Court went on to say, “The effect of Miss Forney’s will was to 
make the trust estate a part of her own and then bequeath it as such 
to her legatees, who take from her and not from her father.” 



















Transfer With Income Retained 






‘J. B. Drummond et al, Executors v. Clauson, U. S. District Court, 
Maine, Civil Action, No. 199 


Decedent, who died in 1941, transferred property in trust in 1922, 
reserving a life estate with remainder to her children, their heirs and as- 
signs forever. At her death, she was survived by six children and 
several grandchildren. Where the remainder over to the heirs of the 
children would seem to exclude any possibility of reverter, the transfer 
is held not taxable as one to take effect at death, following May v. 
Heiner, 281 U.S. 238. The grantor retained nothing but the right to the 
income for life. The present right to a future possession vested at once. 
Fidelity-Philadelphia Trust Co. et al. v. Rothensies, 324 U.S. 108, and 
Commissioner v. Field, 324 U.S. 113, differentiated. 














Trust Income Not Taxable to Grantor 






Fr'tz L. Meeske v. Commissioner, U. S. Tax Court, T. C. Memo., 
Docket No. 5930 





Petitioner was grantor and co-trustee of a trust created for the 
benefit of his wife and his three children. As trustee, he had certain 
powers of management, including the right to vote stocks in the trust 
corpus, the control over investments, the power to remove the corporate 
trustee and to substitute another corporate trustee and the right to 
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apply, through their lawful guardian, the income and, if needed, sufficient 
of the corpus, to the education, support and maintenance of the benefi- 
ciaries. 

It was held that no part of the income from such trust was taxable 
to the petitioner under the provisions of section 22 (a) of the Internal 
Revenue Code. The powers reserved by the petitioner were of the 
character normally conferred upon a trust to enable him properly to 
direct and manage the trust corpus for the benefit and in the interests 
of the beneficiaries. Any transgression of his official duties or a misuse 
of his powers for his own advantage would violate his trust and would 
subject him to action in an appropriate court. The factors in the instant 
case tend to confirm the petitioner’s lack of economic interest in the 
trust income or benefit therefrom. 


Trust Income Not Taxable to Grantor 





Arthur L. Blakeslee v. Commisisoner, U. S. Tax Court, 7 T. C. No. 138 


In 1934 and 1935 petitioner created trusts in which a bank was named 
as trustee and petitioner’s only daughter was the beneficiary. The 
corpus of the 1934 trust consisted of stock of the Kalamazoo Stove 
Company, of which petitioner was president but a minority stockholder, 
and other securities. The 1935 trust corpus was originally composed 
of other shares of the Stove Company stock. The grantor reserved 
certain rights: (1) to vote the Stove Company stock; (2) to veto the 
sale of the Stove Company stock; (3) to consent to the investment of 
trust income; (4) to substitute trustees; and (5) to defer for a limited 
time the final distribution of the trust corpus to the beneficiary. All of 
these reservations were to meet potential emergencies or to conform to 
beneficiary’s development in financial matters and were solely for her 
benefit. 

The trusts terminate when the beneficiary shall reach the ages 
specified therein. The trustee may expend from the income amounts 
necessary for the daughter’s education (until she shall become 21 years 
of age). The unexpended income accrues until distribution. 

The trustee and its trust officer administered and managed both 
trusts. Petitioner never assisted or interfered therein. Petitioner never 
exercised his right to vote the Stove Company stock, to veto its sale, 
or to veto investment of the trust income as made by the trustee. 
During the taxable year none of the trust income was expended by 
trustee for the beneficiary’s education and hence all of it was accumu- 
lated. 

It was held that the trust income is not taxable to petitioner under 
either section 167 or section 22 (a) of the Internal Revenue Code. 





THE BANKING LAW JOURNAL 
Trust Income Taxed Under “Clifford” Rule 


Barbara M. Lockard v. Commissioner U. S. Tax Court, 7 T. C. No. 135 


In 1938 the petitioner created a trust under the terms of which the 
net income was payable to her husband for a period of six years. At 
the expiration of the time, or in the event of the husband’s earlier death, 
the property was to be returned to the petitioner. On December 31, 
1941, the petitioner executed a new agreement by which she gave the 
income from the trust to her husband for his life and gave the trustee 
power to pay over to her husband up to $3,000 per year from principal 
if it became, in the trustee’s discretion, necessary for his comfort and 
support. Upon termination of the trust the property was to be returned 
to petitioner or her designee. During the years 1938 to 1941, inclusive, 
the respondent taxed the trust income to petitioner under section 22 (a), 
and the principles of Helvering v. Clifford. 

It was held, (1) following James A. Hogle, 7 T. C—(October 17, 
1946), that the transfers in 1938 and 1939 were completed taxable gifts 
when made, notwithstanding the trust income was taxed to the settlor 
from 1938 to 1941 under the Clifford rule; (2) that the value of the 1941 
gift is the value of the right to receive, during the donee’s life, $3,000 
per year from principal, plus interest on the diminishing fund. 

In Smith v. Shaughnessy, 318 U. S. 176 the Court said that the 
“essence of a gift by trust is the abandonment of control over the 
property put in trust.” Here the petitioner, by her transfer in trust, 
abandoned all control over and irrevocably committed the corpus, to 
the extent of $3,000 a year, to invasion for the benefit of her husband, 
if the need therefor should arise. Whether or not the corpus to that 
extent would be so used and, consequently, whether or not any of the 
portion so committed would ever be returned to her were dependent 
entirely upon “contingencies beyond her control.” 


Transfers in Contemplation of Death 


Estate of D. I. Cooper v. Commissioner, U. S. Tax Court, 7 T. C. No. 145 


Decedent, in 1936, 1937, and 1938, made outright gifts to his son of 
shares of stock in a corporation of which he was president, for the 
primary purpose of encouraging the son to take an active interest in the 
business and not to go out into some other line of work. In 1936, 
decedent also established two trusts, one for his wife and one for his 
daughter, under the terms of which the income was to be accumulated 
during decedent’s life. At his death the trust funds were to be turned 
over to a bank, which is the executor of decedent’s estate, “to be added 
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to, become a part of, and distributed under the terms of the Trustor’s 
will,” in the one case for the benefit of the wife and in the other case 
for the benefit of the daughter during their respective lifetimes. The 
trust for the wife further provided for the distribution of the property 
upon her death, “in accordance with the provisions of the said Trustor’s 
will,” and the trust for the daughter provided its own schedule for 
distribution of the trust property at her death. Decedent made transfers 


of stock in the corporation to each of the two trusts in 1936, 1937, 1938, 
and 1939. 


It was held that the transfers of stock to decedent’s son were not 
made in contemplation of death and are not subject to the estate tax. 
It was held further that the transfer of stock to the trusts for decedent’s 
wife and daughter were made in contemplation of death and the corpora 
of the trusts are also includible in the gross estate under section 811 (c) 
and (d) of the Code, since until his death decedent might, by his will, 
have altered or varied the enjoyment of both the income and principal 
of the trust property. The court found no merit in petitioner’s argument 
that the provisions of decedent’s will executed July 14, 1936, as it existed 
when the trusts were created, must be deemed to have been “incorporated 
by reference” into the trusts, and that decedent could not have changed 
the disposition of the trust property by executing a new will. Certainly 
the trust instruments do not, by their general reference to “the Trustor’s 
will,” identify or describe any one existing instrument with particularity. 
Nor is any aid to be derived from the statements in the trusts to the 
effect that they are irrevocable and unamendable, which must give way 
before the realities of the situation. In this connection, it is not without 
significance, as bearing on decedent’s more probable intent, that on 
July 13, 1940, less than two months before his death, decedent undertook 
to amend both his will and the trusts. 


Transfers in Contemplation of Death 





Estate of Edward P. Hughes v. Commissioner, U. S. Tax Court, 7 T. C. No. 157 


The decedent in 1930 transferred certain property in trust, retaining 
the income for life with remainder to his five children and their issue per 
stirpes. No other remainderman was named to take in case the grantor 
survived all the designated remaindermen. It was held that the value 
of the trust corpus, as of his death, is not to be included in the gross 
estate of decedent for estate tax purposes under section 811 (c) of the 
Internal Revenue Code. In May v. Heiner, 281 U. S. 238, it is held that 
nothing passes by reason of the death of the life tenant. Such event 
merely terminates the life estate. That is still the law. 
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Estate Tax on Transfers Prior to March 3, 1931 


Estate of William H. Hager v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 6871 


Decedent transferred property in trust, retaining the right as trustee, 
to treat any increment in the value of trust securities realized through 
sales or other disposition as income distributable to the life tenants as a 
part of corpora held for remaindermen. Although decedent retained the 
right to designate the persons who shall possess or enjoy property or 
income therefrom, the Joint Resolution of March 3, 1931, taxing transfers 
subject to retention of such a right, is not retroactive in application. 
Decedent’s transfer was held not taxable for estate tax purposes. The 
fair market value of decedent’s interest in his residence was also 
determined. 

It is immaterial that a successor trustee had a similar power after 
the decedent’s death. Est. of John H. Stover, 41 B.T.A. It is likewise 
immaterial that he retained the power as trustee rather than as settlor. 
Welch v. Terhume, 126 Fed. (2d) 695. 
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Small Loan Companies As Supplements, 
Rather Than Competitors of 


Commercial Banks 
By CLYDE WILLIAM PHELPS 


ORTHCOMING developments 
in the consumer instalment 
credit field are viewed in many 
quarters as portending intense 
competition for commercial banks 
in their consumer instalment fi- 
nance operations. The truth is, 
however, that the competition will 
differ considerably in the two main 
parts of the consumer instalment 
credit field. 

The first, and by far the larger, 
part is the business of purchasing 
retail instalment paper (the con- 
tracts or promissory notes signed 
by consumer instalment buyers) 
from dealers. This business ac- 
counted for more than three-fifths 
of all consumer instalment credit 
outstandings in peace-time years. 
The second part is the smaller 
business of making ordinary con- 
sumer loans repayable in instal- 
ments. 

In soliciting retail imstalment 
paper from automobile dealers 
and other sellers, the commercial 
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banks undoubtedly will run head- 
on into competition with the sales 
finance companies. These com- 
panies in peace-time were success- 
ful in getting three times as much 
of this paper as the banks ob- 
tained. Their competitive atti- 
tude is indicated by such typical 
statements of sales finance com- 
pany leaders as the following: 
“The automobile instalment fin- 
ance business has been built by 
the finance companies, the factory, 
and the dealer, and they are not 
going to lose it,” and “Sales fi- 
nance companies will meet the 
bank rates on the head—no mat- 
ter what they may be.” 

But in the other business of 
making conswmer instalment loans, 
the chief institutions other than 
the banks are the small loan com- 
panies operating under state legis- 
lation modeled on the Uniform 
Small Loan Law. The lending 
activities of these companies sup- 
plement those of the banks rather 
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than compete directly with them. 
Undoubtedly many commercial 
bankers, because they are so new 
to the consumer instalment finance 
field, have not come to clearly 
realize this fact. 

It is true that at the end of 
1941, when commercial banks had 
784 million dollars of consumer 
instalment loans outstanding, the 
small loan companies’ outstand- 
ings amounted to 535 million. 
However, the banks were not com- 
peting for this business of the 
small loan companies except in 
the case of a trifling percentage 
of the transactions. 


Unattractiveness of Loans That 
Are Either Especially Risky or 
Extremely Small 


Merely as a printed figure, the 
amount of business in the hands 
of the small loan companies may 
look like something worthwhile at 


first glance. But, upon closer 
inspection, the banks found that 
they did not want the business 
and would not or could not accept 
it when it was offered except in 
the case of a relatively few con- 
sumers. Why? 

In the first place, from a third 
to more than one-half of this 
small loan company business is 
made up of little loans of twenty 
dollars, thirty dollars, and so on 
up to one hundred dollars. To 
secure merely a million dollars of 
such business would mean, first, 
trying to handle a crowd of per- 
haps twenty thousand people, and, 
second (assuming usual bank rates 
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on small loans were charged), an 
extremely heavy loss on the busi- 
ness acquired. 

Banks realize, as the American 
Bankers Association has frequent- 
ly cautioned them, that while a 
$100 or even a $50 loan may be 
made from time to time as a spe- 
cial accommodation, to accept 
much business of this type would 
require greatly increasing their 
rates of charge. The banks wish 
to keep their rates low so at to 
compete for the big volume of 
profitable business in large con- 
sumer loans. 

In the second place, the busi- 
ness handled by the small loan 
companies — including the larger 
as well as the little loans—is over- 
whelmingly characterized by more 
risk than banks (which are lending 
depositors’ money to consumers at 
relatively low rates of charge) are 
justified in accepting. 

My interviews with executives 
in charge of personal loan depart- 
ments of commercial banks re- 
vealed that a considerable number 
of applicants have to be turned 
down because the loan desired is 
too small or represents too great a 
risk, and that frequently the 
would-be borrowers are directed 
by the bank to one of the small 
loan companies. In short, the 
tendency of the most progressive 
executives of bank personal loan 
departments is to regard the small 
loan companies generally as sup- 
plementing bank consumer instal- 
ment lending service more than 
competing with it. 

In this cnnection, a leading 








bank journal recently related the 
following typical incident about 
a very respresentative commercial 
bank which has a vigorous per- 
sonal loan department of its own 
and maintains cordial relations 
with the small loan companies in 
its community. 

The head of the personal loan 
department of the bank and the 
managers of the small loan com- 
panies discuss their respective af- 
fairs at conferences without any 
rising temperature on the part of 
either group. At one such con- 
ference, recently, a small loan com- 
pany manager seriously suggested 
that he would be willing to pay 
some price for just a list of names 
of people whose applications at 
the bank had been rejected, or 
whose loans had been charged off 
as uncollectible. He expressed 
the belief that he could make 
worth-while accounts for his com- 
pany out of this list of rejections 
and of charge-offs. 

At first, the officer of the bank 
thought he was being subjected to 
some good-natured teasing. But, 
later on, he made a study of the 
chattel loans recorded by small 
loan companies at the local regis- 
try, and discovered that a really 
substantial portion of them rep- 
resented loans by the small loan 
companies to people whose ac- 
counts had either been charged-off 
at his own bank or had represented 
very difficult problems for it in 
collection. He became convinced 
that the names did represent a 
prospect list for a small loan com- 
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pany, even though they repre- 
sented nothing better than a head- 
ache for a bank. , 

The United States Inoestor 
sums up the situation in a nut- 
shell as follows: “Those aggregate 
figures for loans by personal 
finance companies, as a whole, 
which are occasionally made pub- 
lic by state and Federal authori- 
ties, do not represent, as we once 
used to think, a field of great 
opportunity for the commercial 
banks. ... 

“Some very good personal loan 
officers of banks have become con- 
vinced that at least 50 per cent 
of the business of such companies 
is quite beyond the reach of the 
banks. . . . It could be handled 
by banks, very likely, if banks 
were disposed to take over the 
rates and the collection methods 
of the personal finance companies 
and to make charges of their own 
comparable to those which the per- 
sonal finance companies are exact- 
ing. But banks would cease to be 
banks if they were to adopt that 
procedure.” 

Thus, while commercial banks 
may regard the sales finance com- 
panies and the industrial, or 
Morris Plan, banks as outright 
competitors for the very same 
kind of consumer instalment fi- 
nance business desired by the com- 
mercial banks, they view the small 
loan companies quite differently. 
More and more, leading commer- 
cial bankers are coming to regard 
these companies as engaged in a 
very worthwhile service, although 
they feel that the rates charged 
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by the companies appear to be 
rather high. This difficulty ap- 
parently is on its way to being 
remedied. 


Why Rates Appear High 


The point is that even though 
the actual amount of dollars 
charged for a loan is low, this 
charge will appear to be a very 
high rate if the average loan is 
small, This is true of any kind 
of lending institution. 

For example, take two equally 
efficient establishments, each need- 
ing to collect an average of $14 
(the amount collected by personal 
loan departments of commercial 
banks in the state of New York 
last year) per loan during the 
year. If the average size of one 
institution’s loan balance is $300, 
it will need to charge slightly less 
than five per cent discount (rep- 
resenting about 10 per cent per 
annum) to get the $14 needed. If 
the average size of the other’s loan 
balances is $150, it will have to 
charge a discount of more than 
nine per cent (equivalent to about 
eighteen per cent per annum) to 
produce the $14 required. 

The difference in rate of charge 
is not due to difference in the kind 
of institutions or in the methods 
of operation involved. It is due 
simply to the difference in the 
average size of loan handled. 

The average loan balance of 
the leading small loan companies 
has been a little over $100. This 
is because they make so many very 
small loans and because their 
maximum loan is generally still 
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limited to only $300. This par- 
ticular maximum was set a gene- 
ration ago (in the original model 
of the Uniform Small Loan Law) 
when prices and wages were low 
and when consumers required but 
very small loans to meet their 
needs. 

However, the maximum now 
permitted in a number of states 
is higher, and in each case lower 
rates of charge to consumer bor- 
rowers is specified by the state. 
This policy of increasing the maxi- 
mum loan limit permitted small 
loan companies is enabling them, 
while continuing to serve the 
smallest borrowers, to increase 
the average size of their loans and 
thereby reduce their rates of 
charge to the benefit of all con- 
cerned. 


Effects of Permitting Higher 
Small Loan Limits 


As might be expected, the high- 
er maximum loan limit for small 
loan companies in various states 
has had no adverse competitive 
effect upon bank consumer instal- 
ment lending. In the first place, 
the maximum limit permitted the 
banks (2,500 and up) and is sev- 
eral times as high as that allowed 
to the companies. Secondly, the 
small loan companies continue to 
serve those borrowers who, because 
of the risk involved or other con- 
siderations, do not fit into the 
category of regular commercial 
bank personal loan department 
clientele. 

In other words, these borrowers 


(Continued on page 86) 


















Excess Earnings of Federal 
Reserve Banks 


By W. N. PEACH 


The author received a Ph.D. in Economics at Johns Hop- 


kins in 1939 and during the early part of the war was 
Assistant Manager of the Statistics Department of the 
Federal Reserve Bank of Dallas. At present he is an assist- 


ROM the establishment of the 

Federal Reserve banks in 1914 
through the end of the calendar 
year 1945 gross earnings of the 
twelve Reserve banks amounted to 
$1,870 million. Of that amount 
operating expenses absorbed $860 
million, while net current earnings 
amounted to $870 million.’ It 
will be observed that gross in- 
come of the Reserve banks has 
been about twice the amount 
needed for expenses of operation. 
Net current earnings have been 
disposed of by paying $232 million 
as dividends on paid-in capital 
stock, approximately $149 mil- 
lion has been paid to the Treasury 
principally as a franchise tax, 
and the remainder has been trans- 
ferred to the surplus funds of the 
Federal Reserve banks. At the 
end of 1945 the paid-in capital 
stock of the Reserve banks stood 
at $177 million, while the surplus 
funds had risen to $358 million, 





*Thirty-Second Annual Report of the 
Board of Governors of the Federal Re- 
serve System, 1945, p. 72. 





ant professor of economics at the University of Texas. 


about twice the size of the paid-in 
capital. 

This large surplus, which has 
risen more than $200 million dur- 
ing the past four years and which 
shows signs of continuing to grow 
in coming years, is a by-product 
of Federal Reserve participation 
in financing Treasury require- 
ments during the War. It was 
made possible by a change in the 
Federal Reserve Act adopted in 
1933 with a view to compensating 
the Reserve banks for their con- 
tribution to the capital stock of 
the Federal Deposit Insurance 
Corporation. The Reserve Sys- 
tem has no need for additional re- 
serves of the magnitude likely to 
accumulate in coming years if 
existing law remains unchanged. 
Consideration might be given now 
to the desirability of reestablish- 
ing the arrangements in effect 
prior to 1933 under which Federal 
Reserve banks were required to 
pay to the Treasury as a fran- 
chise tax all earnings in excess 
of those needed to meet operating 
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expenses, dividends on capital 
stock and provision for adequate 
surplus.” A return to these 
arrangements would impose no 
hardship on Federal Reserve 
banks; indeed, it would alleviate 
the embarrassment arising from 
the present large surpluses which 
the Reserve banks are powerless 
to avoid. A brief review of the 
background will indicate the acci- 
dental nature of the arrangements 
which produced the present large 
surplus of the Reserve banks and 
also a solution in line with tradi- 
tional thought and practice. 

It was anticipated by the 


framers of the Federal Reserve 
Act that the normal operations 
of the proposed central bank, such 
as discounting bills and the pur- 
chase of acceptances, would bring 


in sufficient income to make the 
institution self-supporting. The 
proposed central bank, however, 
was not to be organized for the 
purpose of making profits, but, as 
the title of the original Act indi- 
cates, “to furnish an elastic cur- 
rency, to afford means of redis- 
counting commercial paper, to 
establish a more effective supervi- 
sion of banking in the United 


2A bill on the subject, though somewhat 
less lenient toward Federal Reserve Banks, 
was introduced into the House of Repre- 
sentatives in 1942 by the Hon. Wright 
Patman of Texas. Mr. Patman’s bill would 
have eliminated dividends on the capital 
stock of Reserve banks. His bill also would 
have placed an upper limit on their sur- 
plus equal to their paid-in capital stock 
whereas, as the law stood prior to the 1933 
amendment, Reserve banks were permitted 
to add to their surplus until it was equal 
to their subscribed capital, which is jtwice 
the amount of their paid-in capital. See: 
H. R. 6485, 77th Congress, 2d. session. 
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States, and for other purposes.” 
Accordingly, the provisions of the 
original Act dealing with earnings 
were so framed as to make the 
public welfare the sole considera- 
tion determining its policy.® 
Profits were to be incidental and 
it was expected that the central 
bank might on occasion knowingly 
adopt policies which would result 
in financial loss if such policies 
were considered necessary or de- 
sirable on other grounds. 

Although large earnings of Re- 
serve banks in 1920 and 1921 
prompted some criticism,* there 
have been no serious charges that 
Reserve banks have neglected their 
responsibility to the public in fa- 
vor of policies which might have 
been more profitable to themselves. 
Controversies over specific Federal 
Reserve policies have been nume- 
rous and frequently drawn out 
over considerable periods of time, 
but none of the controversies over 
policies have been discussed in 
terms of their profitability to Re- 
serve banks. Throughout the his- 
tory of the System, it has been 
assumed by all that profitability 
to Reserve banks is not a factor in 
policy determination. 

In the legislative planning which 
preceded passage of the Federal 
Reserve Act the idea prevailed 
that dividends on the capital stock 
of the proposed central bank 


*Burgess, W. Randolph, The Reserve 
Banks and the Money Market, Revised 
Edition, New York, Harper and Brothers, 
1936, p. 21. 

*Goldenweiser, E. A., Federal Reserve 
System in Operation, New York, McGraw- 
Hill Book Company, Inc., 1925, p. 118. 












should be limited and that after 
allowances for expenses of opera- 
tion, limited dividends and ade- 
quate reserves, any excess income 
should be paid to the Treasury 
as a franchise tax. Such a provi- 
sion was included in the National 
Reserve Association bill and also 
in the Federal Reserve Act as 
originally passed.” Under section 
7 of the Federal Reserve Act of 
December 23, 1913 each Federal 
Reserve Bank was to apply its 
earnings first to payment of all 
operating expenses, after which 
stockholders were entitled to a 
dividend of 6% on the paid - in 
capital stock, which dividend was 
to be cumulative. After payment 
of dividends all net earnings were 
to be paid to the Treasury as a 
franchise tax — except that one- 
half of such net earnings were to 
be paid in to the surplus of the 
Reserve Banks until the surplus 
amounted to 40% of the paid-in 
capital of each Federal Reserve 
Bank. The funds received by the 
Treasury were to be used to sup- 
plement the gold reserve held 
against outstanding U. S. notes 


*The idea of limited earnings, creation 
of contingent funds and turning over of ex- 
cess income to the U. S. Government as a 
franchise tax was contained in Section 19 
of the National Reserve Association bill, 
commonly known as the Aldrich bill. The 
principle in Section 19 of the Aldrich bill 
was the same as that originally passed in 
Section 7 of the Federal Reserve Act but 
the Aldrich bill was somewhat more favor- 
able to the Federal Government since divi- 
sion of earnings with the Government be- 
gan sooner and dividends were limited to 
57% as against 6% in the Federal Reserve 
Act. See: Warburg, Paul M., The Federal 
Reserve System, Its Origin and Growth, 
New York, The Macmillan Company, 1930, 
Vol. 1, pp. 256-259. 











THE BANKING LAW JOURNAL 83 





or to be applied to a reduction of 
the bonded indebtedness of the 
United States. 

On March 3, 1919, this section 
of the Act was amended to pro- 
vide that Federel Reserve banks 
should apply the whole of their 
net earnings (beginning with 1918 
earnings) to their surplus ac- 
counts until the surplus amounted 
to 100% of the subscribed capital 
stock and thereafter 10% of net. 
earnings were to be applied to 
surplus.6 The remaining 90% 
was to be paid to the Treasury 
as a franchise tax. This provi- 
sion remained in effect until 1933. 

Reserve banks began paying a 
franchise tax to the Treasury in 
1917. No tax was required in 
1918 because of the generous 
allowance for surplus in the 1919 
amendment which was made retro- 
active to 1918 earnings, but $71 
million was transferred to surplus. 
In 1919 a small franchise tax was 
paid but in 1920 and 1921 a total 
of $120 million was paid to the 
Treasury as franchise tax. There- 
after Reserve banks paid a fran- 
chise tax each year through 1932, 





°This change had the effect of raising the 
limit of the Federal Reserve surplus to 
five times its former amount. In the 
original Act of 1918 surplus was based on 
paid-in capital whereas in the 1919 amend- 
ment surplus was based on subscribed capi- 
tal. Member banks of the Federal Re- 
serve System are required to subscribe to 
stock in the Federal Reserve Bank of their 
district an amount equal to six per cent 
of the member bank’s capital and surplus, 
but only one-half of that amount is paid 
in, the other half is subject to call. In 
addition, the surplus was permitted to ac- 
cumulate until it should equal 100% of 


‘the subscribed capital as compared with 


40% of the paid-in capital under the orig- 
inal Act. 
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except for 1931 when smaller than 
usual earnings made it necessary 
for the Reserve banks to use $7 
million of their surplus for divi- 
dends on their capital stock. The 
aggregate amount paid to the 
Treasury as a franchise tax by 
the Reserve banks amounted to 
$149 million between 1917 and 
1932.7 Since that time Reserve 
banks have not been required to 
pay any franchise tax. 

The accident from which the 
present large surplus of the Fed- 
eral Reserve banks stems occurred 
in 1933 when the Federal Deposit 
Insurance Corporation was estab- 
lished. Reserve banks were re- 
quired to subscribe to the capital 
stock of the Federal Deposit In- 
surance Corporation an amount 
equal to one half of their surplus. 
Since their surplus accounts stood 
at $278 million, the contribution 
of the Reserve banks amounted to 
$139 million. In order to enable 
the banks to rebuild their sur- 
plus, Section 7 of the Federal] Re- 
serve Act was changed so that 
Reserve banks were no longer re- 
quired to pay any excess earnings 
to the Treasury as a franchise 
tax. Instead, Reserve banks were 
directed to apply all earnings 
(after expenses and dividents) to 
their surplus accounts.® 


"Thirty-Second Annual Report of the 
Board of Governors of the Federal Reserve 
System, 1945, p. 72. 


*Act of June 16, 1983 (48 Stat. 162, 
ch. 89) 

See: Digest of Rulings of the Board of 
Governors of the F. Reserve System 
from 1914 to October 1, 1937, Including 
Digests of Opinions of the Attorney Gen- 
eral of the United States and Reported 
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This change in the law was con- 
ceived by Congress, the Board of 
Governors of the Federal Reserve 
System and by banking authori- 
ties as nothing more than a 
convenient method of permitting 
Reserve banks to rebuild their sur- 
plus until it should be about equal 
to their subscribed capital. Re- 
serve bank earnings in the years 
preceding 1933 had been relatively 
small and most of their income 
was used for paying expenses and 
dividends. It seems to have been 
the consensus of opinion that a 
long period of years would elapse 
before the Reserve banks would be 
able to accumulate a surplus of 
the size they had built up just 
prior to the establishment of the 
Federal Deposit Insurance Cor- 
poration. 

In commenting on the signifi- 
cance of the change in Section 7 
in 1933 the Annual Report of 
the Board of Governors of the 
Federal Reserve System states :° 


... As a matter of practical operation the 
repeal of the franchise tax provision makes 
little difference in the banks’ earnings in 
view of the fact that the investment of 
$139,000,000 of their surplus in the stock 
of the Federal Deposit Insurance Corpora- 
tion reduced the surplus ‘to a point where 
it would have taken a considerable num- 
ber of years to bring that surplus up to 
100 percent of the subscribed capital. Dur- 
ing that period the Federal Reserve Banks 
would not in any case have to pay fran- 
chise tax’ 


Court Decisions Construing the Federal 


Reserve Act, Together with Textual 
Changes made in the Federal Reserve Act 
by Amendments Enacted Prior to October 
1, 1987. Compiled under the Direction of 
the Board of Governors of the Federal Re- 
serve System in the Office of its General 
Counsel, pp. 884-835. 


°Twentieth Annual Report of the Fed- 
eral Reserve Board, 1988, p. 41. 





On the same point W. Randolph 
Burgess, writing in 1936 stated: 
“Tt will require, however, the ac- 
cumulation of many years of earn- 
ings at anything like the present 
rate to bring the surplus back to 
its amount before passage of this 
Act.??!® 

Although this appraisal was 
justified in the early 1930's, de- 
velopments in the latter part of 
the decade and during the War 
were such as virtually to change 
the character of Federal Reserve 
operations as well as the source 
and amount of Reserve bank earn- 
ings. These developments, insofar 
as they affect the Federal Reserve 
System, are connected mainly with 
the growth of the Federal debt 
from $16 billion in 1930 tc $270 
billion at the end of 1945. 


During the early period of 
operation Federal Reserve banks 
derived most of their income from 
discounted bills and bills pur- 
chased in the open market. For 
example, in 1920, the year in 
which Federal Reserve income was 
at its all-time peak, gross income 
amounted to $181 million, of 
which $149 million came from dis- 
counted bills and an additional 
$22 million came from purchased 
bills. In this way about 95% of 
gross income was derived from 
purchased and discounted bills, 
while only about 4% was derived 
from earnings on U. S. Govern- 
ment securities. Income from dis- 
counted and purchased bills con- 
tinued to account for most of 





Burgess, op. cit., p. 21. 
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Federal Reserve bank earnings 
throughout the Twenties. During 
that decade, however, income from 
Government securities was becom- 
ing more important and in 1930 
accounted for slightly less than 
half of gross income. Since that 
time income from Government se- 
curities has come to replace in- 
come from bills as the principal 
source of Reserve bank earnings 
so that at the present time vir- 
tually all the gross income of Re- 
serve banks is derived from U. S. 
Government securities. In 1945 
gross income of the Federal Re- 
serve banks amounted to $142 mil- 
lion of which $140 million came 
from U. S. Government securities. 
Present indications are that most 
of the income of Federal Reserve 
banks will continue to come from 
U. S. Government securities. 
Treasury requirements dominat- 
ed Federal Reserve policy during 
the War and will continue to do 
so for an indefinite period. Such 
being the case, Federal Reserve 
banks will continue to issue and re- 
deem a large volume of U. S. 
Government securities; they will 
be required to give support to 
prices of Government securities 
through appropriate open market 
operations; they will provide the 
commercial banks of the country 
with sufficient reserves, etc. In 
carrying out these duties Federal 
Reserve banks will receive income 
from Government securities and 
the amount of this income will 
be substantially in excess of the 
amounts needed for expenses of 
operation. Under existing legal 





arrangements the surplus funds of 
the Reserve banks will continue to 
grow out of all proportion to 
their needs or the intention of 
Congress. At the end of 1945 the 
surplus of the Reserve banks was 
slightly above the amount of their 
subscribed capital stock — the 
amount commonly accepted as 
adequate. If Congress would re- 
enact the franchise tax provisions 
of the Federal Reserve Act which 
existed prior to 1933, the Reserve 
banks would still be able to pay 
all expenses, meet dividend re- 
quirements and add moderate 


amounts to their surplus accounts. 


(Continued from page 80) 

of 300 to 1,000 dollars are not 
cases of customers being taken 
away from the banks. They are 
people who in states still having 
the old $300 small loan limit, are 
borrowing up to $300 from each 
of two or more different small loan 
companies at the relatively high 
rates which must be permitted 
where the $300 maximum prevails. 
When a state raises the maximum 
small loan limit to $1,000, these 
borrowers are enabled to satisfy 
their needs at one loan company 
and at lower rates. 


Third, while the action of states 
in permitting a small loan maxi- 
mum of $1,000, and lowering the 
rates of charge authorized, is 
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Since most of the income of Re- 
serve banks is derived from U. S. 
Government securities, the Federal 
Government, in effect, foots the 
bill for the expenses of operating 
the Federal Reserve System. 
Through the franchise tax the 
Government would be in a position 
to recover the excessive earnings 
of the Reserve banks in an equit- 
able fashion. The funds thus paid 
by the banks to the Treasury 
could be used as originally in- 
tended by the framers of the Fed- 
eral Reserve Act—to reduce the 
bonded indebtedness of the United 
States. 


allowing small loan companies to 
serve their clientele at more 
reasonable costs, their rates must 
necessarily be distinctly higher 
(due to risk and heavy proportion 
of loans less than $100 in size) 
than those of bank personal loan 
departments. 

In sum, the small loan com- 
panies operating under higher 
maximum loan limits will continue 
to be supplements, rather than 
competitors, of commercial bank 
personal loan departments. And 
there will be a definite gain to so- 
ciety from a lowering of the small 
loan company rates, which have 
always impressed bankers and 
others as being unfortunately 
high. 












INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Business Outlook 


HE year 1947 will witness a 

fairly brief and mild business 
recession. This is the forecast of 
Howard R. Bowen, Economist of 
the Irving Trust Company of 
New York, who predicts that the 
recession will be followed by quick 
recovery and several years of 
thriving prosperity. 

Mr. Bowen feels that the up- 
ward movement in most prices will 
end within the next six.months. 
Supporting this conclusion are 
the facts that the rise in consumer 
spending started to level off early 
in 1946 and that consumer resist- 
ance to rising prices is becoming 
more and more evident. Also, 
because business spending for new 
capital goods, while still rising, is 
being maintained within the limits 
of the normal volume of savings; 
is not necessarily adding fuel to 
the increase in prices. Likewise, 
Government spending is not stimu- 
lating price increases because 
such disbursements are more than 
being covered by tax collections. 

Thus, being 


restraints are 


shown in all quarters as far as 
spending is concerned. Further- 
more, it is noteworthy that pro- 
duction is steadily increasing and 





that a heavy volume of farm mar- 
keting is being reported. Thus, 
demand in most lines at current 
prices is being met, although this 
condition does not as yet prevail 
in the case of durable goods. 
Therefore, taking all factors into 
consideration, any further rise in 
prices should be relatively limited. 


“Once it is recognized that the 
phase of rising prices may be 
coming to a close,” continues Mr. 
Bowen, “the question immediately 
arises whether we shall then enter 
a period of balanced prosperity 
based on the unsatisfied deferred 
demands for durable goods and 
buildings, or whether we shall 
then face a period of temporary 
oversupply and declining prices 
perhaps to be followed later by 
balanced prosperity.” 


Mr. Bowen points out that it is 
common knowledge that most 
wars have been followed by periods 
ot brief but sharp recession. This 
was conspicuously true of the 
Civil War and World War I, and 
may well be true again. Today, 
the approach of a postwar reces- 
sion may be attributed to two re- 
lated conditions which Mr. Bowen 
describes as: 


1. Maladjustments and imbal- 
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ance introduced into the economic 
system during the war. 

2. Replenishment in inventories 
which had been depleted in war- 


time. 


It must be remembered that a 
war causes terrific economic dis- 
locations. Because of great shifts 
in production and government 
controls, the structure of prices, 
costs and production is thrown 
completely out of balance in 
terms of normal peacetime re- 
quirements. Then a readjustment 
becomes necessary and this read- 
justment is sufficient to throw the 
system into a temporary tailspin. 
Furthermore, it should be noted 
that the current rate of inventory 
accumulation also suggests that 
we are now in the rising phase of 
an inventory cycle of the kind 
which, in the past, has almost al- 
ways culminated in a recession. 
In this connection, it is estimated 
that, at the current rate of ac- 
cumulation, inventories might be- 
come burdensome, in relation to 
sales, by spring. 

On the other hand, states Mr. 
Bowen, it is generally recognized 
that the American economy will 
be bolstered, for several years at 
least, by an exceptionally strong 
demand for housing and durable 
consumer goods. Also, many de- 
ferred governmental projects may 
be carried out in the next few 
years. With this background, it 
is generally assumed that the 
coming recession will be mild, that 
recovery will be rapid, and that 
some years of later prosperity are 
in prospect. 


Short-Term Interest Rates and 
Bank Investment Policy 


Some banks are experiencing 
pressure to increase their earn- 
ings, in view of rising costs of 
operation. One way in which 
banks can increase their earnings 
is to shift a portion of their 
funds from short-term to long- 
term Governments and mortgages, 
which offer higher yields. Such a 
shift appears attractive because 
of the wide disparity between 
short-term and long-term rates of 
interest. 

In this connection, there is some 
feeling that short-term rates 
might advance materially if mone- 
tary authorities did not exercise 
a restraining influence. But as 
long as the Federal Reserve banks 
maintain their policy of purchas- 
ing Treasury certificates of in- 
debtedness on a % of 1 per cent 
yield basis, short-term rates are 
unlikely to firm. 


So, as long as the current, wide 
interest rate differential exists, 
the inducement to shift to long- 


term issues continues. This shift 
might be all right were it not for 
the fact that supervisory authori- 
ties are of the opinion that mem- 
ber banks already hold a sufficient 
quantity of long-term Govern- 
ments, and they would like to see 
further expansion avoided. It 
may be recalled that the Reserve 
Board of Governors has already 
suggested that Congress vest it 
with the power of limiting mem- 
ber bank acquisition of longer- 
term assets. 
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The answer to the problem lies 
in permitting the relaxation of 
credit controls so that short-term 
rates might rise to a moderate 
extent. This course of action is 
recommended, not only by many 
commercial bankers, but in other 
quarters as well. For example, 
the House Committee on Postwar 
Economic Policy and Planning 
has urged such a policy to retard 
commercial banks shifting to 
longer-term assets. 

It is not believed that a rise in 
short-term rates would affect the 
long-term market more than tem- 
porarily, and then only to a lim- 
ited extent. 


Railroad Legal List 


The Passbook, official publica- 
tion of the Savings Banks Trust 


Company of New York, observes 
that a number of railroad obliga- 
tions are faced with removal from 
the legal list, and that the New 
York State Banking Department 
is now considering what course to 
pursue in this matter. 


To meet New York State statu- 
tory requirements, a carrier must 
earn its fixed charges one and a 
half times to remain eligible for 
savings bank investment. Be- 
cause of the strikes and increases 
in wage and material costs which 
were experienced in the first half 
of 1946, some carriers have been 
unable to meet these requirements, 
even though the 6 per cent rate 
increase which went into effect on 
last July 1 was of some help in 
improving earnings. A further 
increase, recently authorized by 
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languages. Spanish, 
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the Interstate Commerce Commis- 
sion, will be of material aid in 
1947, but was not in effect last 
year. Many carriers have fallen 
short of the prescribed standards. 

Problem now confronting the 
banking authorities is whether to 
consider carriers’ earning per- 
formance of the first half of 1946 
as abnormal. If so adjudged, 
steps could be taken to retain, on 
the legal list, bonds which would 
otherwise automatically be drop- 
ped. With carloadings at a high 
level, and the new rate increase in 
effect, early 1946 experience 
might not recur for some time to 
come. 

When bonds fail to conform to 
earning requirements, it is pos- 
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sible for the State Banking Board 
to retain on the legal list obliga- 
tions which would otherwise be 
barred as vehicles for savings 
bank investment. Also, upon ap- 
plication by the savings banks, 
bonds can be reinstated on the 
legal list. Or the State Legisla- 
ture might be requested to pass 
legislation which would retain 
them on the list. 

With reference to the latter 
possibility, the nature of the leg- 
islation to be adopted would, in 
itself, involve a problem. The 
question at issue, as The Pass- 
book remarks, is whether to adopt 
a law which would apply to this 


specific situation, or which would 
be general in nature. During the 
*80’s, legislation was passed to 
cover situations created by the 
depression, and this experience 
showed that measures of this kind 
were more easily adopted than re- 
moved from statue books. 

Ample precedent exists for the 
savings banks themselves taking 
steps to have the obligations kept 
on the legal list. New bonds of 
the Erie Railroad and the Chi- 
cago, Milwaukee, St. Paul & Pa- 
cific Railway were placed on the 
list on the initiative of the banks 
when the reorganization of these 
roads had been completed. 


Banking Law Journal Digest 


(Fifth Edition) 
With the 1946 Cumulative Supplement 


Annual Cumulative Pocket Supplements 
Continually Down to Date 


10,000 Digests of Banking Decisions—Arranged for 
Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding — Price $8.50 Including Supplement 


The Banking Law Journal, 465 Main Street, Cambridge, Mass. 













New York: Twentieth Century Fund, 
830 West 42nd St. Pp. 123. $1.00. The 
author brings to fresh focus the goal. of 
an abundant world which we had set 
for ourselves in the dark days of the 
war. He shows that this goal is within 
our national resources and productive 
capacity. 


INTERNATIONAL TRADE: COOPERATIVE OR 
Competitive? Compiled by Clarence A. 
Peters. New York: H. W. Wilson Co. 
1946. Pp. 306. $1.25. A compilation of 
articles, papers, etc. on the following 
topics: Trade Complications in the Post- 
war World; Free Trade vs. Protection; 
The British Loan and_ International 
Trade; International Trade Cooperation. 


THe Soutn AmericaAN Hanpsoox. New 
York: H. W. Wilson Co. 1946. Pp. 810. 
$1.25. An indispensable annual guide 
and book of reference to the countries, 
products, trade and resources of Cuba, 
Mexico, Central and South America. 


Investors’ Tax Pxiannina. By John P. 
Allison, New York. Matthew Bender & 
Co. 1946. Pp. 422. $5.00. This well 
written volume fills a wide gap in the 
field of investors’ tax information. It is 
conspicuous, not only for its comprehen- 
sive coverage, but also for its concise ex- 
position of many difficult tax problems 
in everyday, non-technical language. 

Three chapters are devoted to gains 
and losses resulting from ‘the disposition 
of capital assets, including one dealing 
exclusively with real estate. Also com- 
manding attention is the section, “Ac- 
cumulation of Wealth,” where much 
valuable information pertaining to “divi- 
sion of income,” gift and estate taxes is 
included. Another section outlines im- 
portant tax considerations affecting en- 
dowment contracts, annuities and life in- 
surance. There is a thorough review of 
the tax questions involved in the receipt 
of dividend and interest income. Corpo- 
rate investment problems are also dealt 
with fully. 

The tax is well annotated, with cita- 
tions conveniently arranged at ‘the end 

of each chapter. A few hours with this 





BOOKS FOR BANKERS 


For Tis We Fovcur. By Stuart Chase. book will enable the ordinary layman to 





do the intelligent planning so vital ito 
the accumulation of wealth and the 
preservation of his assets. The author 
is a member of the New York Bar with 
wide tax experience. Mr. Allison merits 
the thanks of investors everywhere for 
his efforts. 


Psycuotocy 1n Action. By Joseph Claw- 
son. New York: Macmillan. 1946. Pp. 
289. $4.00. 


The banker who is interested in in- 
fluencing public attitudes towards his 
bank and towards banking in general 
will find valuable material in this book 
which shows that “human nature can be 
changed” and explains precisely how to 
do it. Tells how to use psychology in 
business and personal relations. 


Tue Wes or GoverNMENT. By Robert M. 
Maclver. New York: Macmillan. Pp. 
498. 1947. $4.50. This book is an original 
analysis of the nature, evolution and 
functions of the state—a rigorous recon- 
sideration of all the assumptions which 
political analysts of the past have ac- 
cepted as self-evident. The author. seeks 
a formula that will do justice alike to 
the need of {the individual for autonomy 
and the requirements upon him of the 
great state. He refutes both the total- 
absorption doctrine of collectivists and 
totalitarians, and the contractual theory 
of individualists. He shows how the 
demand of individuality and ithe demand 
of society can be reconciled. 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 
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Get the FACTS from financial 


statement figures. 


Use these fully revealing, accurate 
techniques of statement analysis. 


Fractical useable manual supplies the key to sounder 
financial statement analysis by demonstrating tech- 
niques which will enable you to pull all of the vital 
important facts from the figures. Also points out the 
factors behind the statement which must be considered, 
such as manner in which the company meets its trade 
obligations, the record of its officials, etc., an authori- 
tative and dependable system of statement interpreta- 
tion—describes technique of sales analysis applicable 
to small business, of comparative and internal analysis 
of balance sheets, profit and loss statements, and sur- 
plus accounts, of businesses of all sizes, 


Just Published 


PRACTICAL FINANCIAL 
STATEMENT ANALYSIS 


By ROY A. FOULKE 


Vice-president, Dun and Bradstreet, Inc 


619 pages, 6 x 9, 70 schedules, 26 forms, $6.50 


HIS book takes a long step toward helping you make an effective tool of accounting by 

demonstrating the practical, workable techniques by which you may use financial state- 

ments to your own greatest advantage. It enables executives to check up on the efficiency 
of their own practices, investors to ascertain the condition of the business in which they hold 
stock, credit men to better judge the limit of their creditors, bankers to judge the true 
strength of a business or corporation with greater insight. 


Consult this highly practical manual for aids in statement analysis, 
information on financial statements, such as: 





Antecedent information important in large 
corporation 

Implication of slow trade payments 

Classification of balance sheet items 

Posting a comparative statement blank 

Contrast between small and large businesses 

Technique of sales analysis of small business 

Evolution in the use of current ratio 

Typical ratios of current assets to current 
liabilities 

Effect of seasonal operations on current Ha- 
bilities 

Important features of long-term securities 

Typical ratios of funded debt to net working 
capital 


Need for inventory control 

Losses from falling prices 

Service element in modern business 

Computation of average collection period 

Desirability of consecutive yearly figures for 
balance sheets 

Manipulation of profit figures 

Effect of writing off and writing up de- 
preciable assets 

Subtle effect of downward appraisals 

Examples of break-even charts 

Explanation of capital surplus 

Reconciliation of surplus accounts 

Tendency toward making all charges to 
profit and loss 


Bankers PusiisHinc Company 


465 Main Street, Cambridge, Mass. 


Enclosed find check for $6.50. Please send me postpaid a copy of “Prac- 
tical Financial Statement Analysis” by Roy A. Foulke. 
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ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Rank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


A Condensed Work— 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation, 
Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 
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THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, 2 Volumes, 
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At the end of 


many @ rainbow— 


F you Go to the end of a rainbow, so 

the fairy tales say, you'll find a pot 
of gold. 

Of course, no grownup believes this. 
But it’s surprising how many people be- 
lieve what amounts to the same thing. 

That is, many of us have a dreamy 
notion that somewhere, sometime, we'll 
come upon a good deal of money. We 
go along from day to day, believing 
that somehow our financial future will 
take care of itself. 

Unfortunately, this sort of rainbow- 
chasing is much more apt to make you 
wind up behind the cight ball than with 


a pot of gold. 


When you come right down to it, 
the only sure-fire way the average man 
can plan his financial security is through 
saving—and saving regularly. 


One of the soundest, most convenient 
ways to save is by buying U.S. Savings 
Bonds through the Payroll Plan. 

These bonds are the safest in the 
world. They mount up fast. And in just 
10 years, they pay you $4 back for 
every $3 you put in! 


P.S. You can buy U.S. Savings Bonds 
at any bank or post office, too. 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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